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TUESDAY, NOVEMBER 17, 2020
[ COWENCI NG AT 1: 07 P.M]

CHAIl RWMOVAN CERVENKA: It | ooks Iike we have
everyone. There's a smaller nenber of attendees, but
you've admtted in everyone who is waiting. Ckay.

I"'mgoing to call this neeting to order. Today's
date i s Novenber 17, 2020. It's 1:07 p.m and this is
the third neeting of the Subcommttee of the Rhode Island
Coast al Resources Managenent Council that is considering
a CRMC File Nunmber 2017-12-086 in the matter of Perry
Raso, his application to establish a 3-acre oyster and
bay scallop farmusing floating and suspended gear in
Potter Pond, South Kingstown, Rhode Isl and.

Qur Subcomm ttee nenbers are as follows. |'m going
to call each of your nanmes, and if you can just unnute
and indicate that you' re here for everyone's benefit.

"Il start Vice Chair Raynond Coi a?

MR COA Ray Coia is here.

CHAIl RWOVAN CERVENKA:  Menber Don Gonez?

MR, GOVEZ: Don Gonez here.

CHAIl RWOVAN CERVENKA:  Menber Patricia Reynol ds?

MS. REYNOLDS: Patricia Reynold, here.

CHAl RMOVAN CERVENKA:  And Vin Murray who is our

Sout h Ki ngst own representati ve.
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MR MJRRAY: Vin Murray is here.

CHAl R\MOVAN CERVENKA:  Thank you. And nysel f,
Jenni fer Cervenka, Chair, here.

From staff, sanme thing. Wen | call your name if
could you unnute and indicate that you' re here.
Qur Executive Director Jeff WIlis?

MR WLLIS: Here.

CHAIl R\MOVAN CERVENKA:  Qur Deputy Director, Jim
Boyd?

MR. BOYD: Here, NMadam Chair.

CHAl RMOVAN CERVENKA:  Qur Chi ef Legal Counsel
Tony DeSi st o?

MR, DESI STO Here.

CHAIl RWOVAN CERVENKA: | don't think we have
Dave Beutel, is that correct, M. WIIlis?

MR WLLIS: No, we do not have hi mtoday,
Madam Chair, but he nay be in the audience but he is not
here as a panelist.

CHAl RWMOVAN CERVENKA:  Ckay. So he will be with
us for our fourth neeting, correct?

MR WLLIS: That is correct, Madam Chair.

CHAIl RWOVAN CERVENKA:  Ben Goetsch, our current
Aquacul ture Coordinator, is in attendance just not on

st r eanf?
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MR, WLLIS: Yes, that's correct.

CHAIl R\MOVAN CERVENKA:  Ryan Mbore, who is our
noder at or ?

MR. MOORE: Here, Madam Chair.

CHAl RWOVAN CERVENKA:  Li sa Turner, our
secretary?

M5. TURNER  Here, Madam Chair.

CHAIl RWOVAN CERVENKA:  And Lisa Reis, who is our
court reporter?

COURT REPORTER: Here.

CHAl RMOVAN CERVENKA: Al right. | don't know
if | skipped this last tinme, Ryan, but do you want to
present the rules of the road for our Zoom neeting? |

don't know if it's necessary at the begi nning of each

nmeeti ng.

MR MOORE: That is entirely up to you, Madam
Chair.

CHAl R\MOVAN CERVENKA:  kay. Wiy don't you just
-- can you briefly just state -- you don't need to go

through the slide show, just as far as nuting, unnuting,
bei ng a panelist or not being a panelist.

MR WLLIS: Can do. Wlcone to the CRMC
virtual Subcommittee neeting 11/17/2020 regardi ng CRMC

File 2017-12-086. Pl ease be advised this online neeting
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including all audio video and nanmes and comrents are
visible in the chat box are being recorded. Al nenbers
of the public who wish to comment, which |I believe that
comment period is closed now, correctly identify yourself
bef ore proceedi ng.

Pl ease keep your m crophones nuted. Turn video off
unl ess instructed to turn on. Use raise hand function to
be recognized by the Chair. Identify yourself by nane.
For those on the phone, please press star 9 to use the
rai se hand function. Use the chat box to comruni cate any
i ssues of audio or video to the noderator. The Q and A
feature is disabled for this neeting. Thank you.

CHAIl RAMOVAN CERVENKA:  Thank you, M. Mbore.
W' ve been together for two sessions so far. W're
begi nning our third neeting. W've covered about nine
hours, and we have a little under five hours today.

We are also scheduling, | don't know if the notice
Is out yet, but we plan to schedule a fourth neeting
of -- is it five and a half hours of duration,

M. WIIlis?

MR WLLIS: Yes, that's correct, Madam Chair
We are scheduling Decenber 4th for a rather long | ast day
of hearing that we anticipate from11:00 a.m to

5:30 p.m assumng that we m ght need the first couple
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hours of that neeting as a carry-over fromtoday. W
wll work the public coment period in the rest of that
day on Decenber 4th.

We have al so schedul ed a workshop for the
Subcommi ttee on Decenber 8th to do your deliverance after
t he hearing has been cl osed.

CHAl R\MOVAN CERVENKA:  And with respect to the
public coment, we have a final list that was cl osed as
of the end of last neeting, and | believe that is 70 or
about 70 persons. W will be asking people to keep their
coments to two minutes only because of the vast nunber
of people who want to speak. | would urge you to
carefully, those of you in the audience, carefully
prepare those comments because you will be di sabl ed at
the two-mnute mark. You won't be able to go over

I would like to spend as nuch tine as we need to,
but we just don't have the ability to go on and on. So
we're going to schedul e about three hours for that public
comment if we [imt it to two mnutes each. Wth
technol ogy i ssues we should be able to get that done.

Okay. So at our last neeting we had gotten through
all of the direct testinony of the applicant, correct,
Ms. Noonan?

M5. NOONAN. That's correct, yes.
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CHAIl RWOVAN CERVENKA:  And we have Dr. Rheaul t
who is still sitting and he's now going to go into
cross-exam nation. Correct?

M5. NOONAN: That's correct.

CHAl RWOVAN CERVENKA:  And once we finish that,
you W Il rest, subject to rebuttal ?

MS. NOONAN: Correct.

CHAI RAMOVAN CERVENKA:  Okay.

M5. NOONAN: | have three exhibits that |
wanted to get identified and noved full, whenever you
wi sh to do that.

CHAl R\MOVAN CERVENKA:  Ckay. So we will finish
with your wwtness and then we'll do a little bit of
cl eanup. Then following that, we'll shift over to the
obj ectors' case as represented by M. Capizzo, and he
will present his witnesses subject to applicant's
counsel ' s cross-exam nati on.

Ckay. So do we have Dr. Rheault with us and can he
unnut e, pl ease?

THE WTNESS. Yes, |I'mhere. Thank you.

CHAl RMOVAN CERVENKA: So | don't believe you
need to be sworn in again. You're still under oath.

MR. RHEAULT: Under st ood.

CHAl R\MOVAN CERVENKA:  And this is the tine
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where the objectors's counsel, M. Capizzo and
M. Wagner, are going to ask you sone questi ons.
M. Capizzo?
ROBERT RHEAULT, Previously sworn
MR. CAPI ZZO. Thank you, Madam Chair and good
afternoon nmenbers of the Subconmttee, Executive Director
WIllis, Deputy Director Boyd. | want to thank you all
for the tine over the last two days, Thursday and Fri day
and today to hear testinony from both sides.
CRGOSS- EXAM NATI ON BY MR CAPI 220
Good afternoon, Dr. Rheault. How are you?
Excel |l ent, thank you, Christian.
Good. Just a couple questions to follow up on your
testinmony fromFriday. D d you testify that you had
visited Segar Cove as part of your role here for Perry?
Correct.
How many tinmes did you visit Segar Cove?
Once.
Ckay. Was that with Perry?
Correct.
What did you and Perry do when you visited the cove that
one tine?
We took a lap around the entire cove, checked out the

entire cove.
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Ckay. When you were speaking about the entire cove,

you' re tal king about Segar Cove?

Correct.

Did you travel north to the northern basin --

Yes, correct.

-- as well?

-- as well, yes.

And the area where Perry has his current operations, did
you travel there as well?

|'ve been there many tines, yes.

O her than visiting Segar Cove with Perry on this

occasi on, had you had an opportunity to visit the cove on
any ot her occasion?

No. As | said, just that once.

Okay. Based on that one-time visit with Perry, | thought
you testified that this was a perfect spot to squeeze in
aquacul ture; is that correct?

It was ny opinion that that particul ar spot that he has
selected off to the side is a |lowinpact site that shoul d
have a m ni mum of conflict wth the various users.

What tine of the year -- do you renenber what nonth it is
that you visited the cove?

Yeah, it was just a few weeks ago.

Ckay. Was that your first involvenent with this case?
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And participating on the Shellfish Advisory Panel which

you testified to?

Correct.
kay.

MR. CAPI ZZO. Can | have one nonment, Madam
Chair?

CHAI RAMOVAN CERVENKA:  Okay.

MR, CAPI ZZO  Thank you.

[ PAUSE]

| thought you testified as well, | know you' ve been

i nvol ved with aquaculture for a |l ong period of tine, but
I think you said you've seen a hundred different

aquacul ture operations. You had testified that at | east
on your prior operation, you could waterski over that
operation; is that correct?

It has been done. | would not reconmend it for a site
that has floating gear, but we try and all ow as nuch
alternate and conpeting uses to cure as the project

al | ows.

Okay. So if you were to waterski over the floating gear
let's say, and you fell into that floating gear, what
woul d happen?

It would be a very poor choice. First of all, you d be

308
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within a zone of 200 feet fromthe shore which is agai nst
t he ordi nance, but obviously waterskiing through a bunch
of floating gear would be very ill-advised. |If you were
to fall into it, injury would likely occur.

Okay. And then when you are tal king about the ordi nance,
you' re tal king about the South Kingstown ordi nance t hat
has been testified to?

Exactly.

Okay. | guess the other question would be, | think you
testified that you can paddl e board over these types of
operations, again, floating cages. |If you' re so unlike
nmysel f maybe who doesn't have that good of bal ance and
fell off a paddle board into the rai sed cages, would you
get injured as well as you reference from waterskiing?
So, | mean, to waterski you have to be doing 20 knots.
That's a very different situation than falling froma
standi ng board. | suppose you m ght nick yourself on a
cage or sonething, but I don't really think it would be
very serious.

I think you also testified to m nim zing visual inpact.

| think you said it was low profile. |Is that what it's
called, Iow profile cages?

Yes. In all cases we advise applicants to try and

mnimze the visual inpact and try to avoid aesthetic
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concerns, yes. These cages is devel oped and is working
with what we call a low profile. There are other
floati ng gear that have a nmuch |large float that sticks up
off the surface and is nore visible, but these floats are
relatively |low inpact froma visual standpoint especially
when you're | ow on the water.

Can you el aborate on that a little nore? Wen you say
fromthe water standpoint, it appears |ower on the water;
is that correct?

Sure. It doesn't project off the surface of the water as
much. But ny point was if you are standi ng down at water
| evel as opposed to standing high on a bluff, the
appearance of the lease is slightly different.

Wul d you agree that if you were on the water the visual

i npact is also mnimzed?

Correct.
kay.

MR CAPI ZZO | don't have any other questions.
Thank you, Doctor. Actually, Doctor, |I do. [I'msorry.

| did forgot to ask you sonet hi ng.
If | may, Madam Chair? | apol ogi ze.
CHAl RMOVAN CERVENKA:  Ckay.
Doctor, would you agree that at |east in Rhode Island

it's the social carrying capacity that determ nes how
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much aquacul ture can be put in one | ocation?
Currently this is a consideration so, you know, in terns
of what society is willing to accept. This is a
bal ancing act. So, yes, the social carrying capacity. |
woul d caution you, though, that the science of social
carrying capacity is not well settled. 1It's one of the
social sciences that's very difficult to neasure. And
when you read the literature it's quite daunting, | mnust
say. Fuzzy logic is involved. It's not |like you have
solid nmetrics that you can work with
Do you recall giving a statenent or working with --
strike that.

Have you worked with M. Beutel over at the staff
report?
| have.
Have you contributed to information that woul d be posted
on Coastal Resources' website in regards to aquacul ture?
Very nmuch so, yes. | was just review ng the aquaculture
wor ki ng group report from 2008, we were referring to it
in our last neeting, to try and rem nd nyself who was
i nvol ved and what | had witten in that docunent
pertaining to the ecol ogical carrying capacity which was
the chapter that | wote.

|'"mgoing to show you --
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MR CAPI ZZO  Madam Chair and Ryan, if | could
share ny screen?

MR. MOORE: Christian, you have the ability.

MR. CAPI ZZGQ  Thank you, Ryan.

[ EXH BI T DI SPLAYED]

MR. CAPI ZZO. For the record, Madam Chair and
for Beth and Dean, this was a Rhode |sland Coast al
Resources -- before | present it for ID only -- Rhode
I sl and Coastal Resources Council website posting entitled
CRMC s 5 percent aquaculture rule seens to bal ance the
use of salt ponds.

M5. NOONAN:  What's the date on that?

MR CAPI ZZO. June 4, 2018.

CHAIl RWOVAN CERVENKA: |Is that the one that's
attached to your nmeno?

MR, CAPI ZZO It is.

Doctor, can you see what's on screen?

| can.

What does that say?

You want ne to read the entire page?

No, sir, just the title, just for the record.

"CRMC's 5 percent rule seens to bal ance the use of salt
ponds. "

Do you recall being quoted in this article?
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| do not.

| want to draw your attention down, scrolling down. Do
you see your nane there, sir?

| do.

That is you, Robert Rheault?

That's ne.

You're famliar with carrying capacities; is that
correct?

Yes, | amfamliar with carrying capacities.

And you heard the testinony of Dr. Rice and Dr. Byron
about the 5 percent rule?

| ndeed, yes.

I know you've been intimately involved with that 5
percent rule. That 5 percent rule, you would agree with
me, is one of the carrying capacities that's considered
in addition to the social carrying capacity?

So it was a first level attenpt at defining the

ecol ogi cal carrying capacity based on the best avail able
science at the tine which we were later able to revise
based on the studies by Dr. Byron which reveal ed,
according to her food web nodel, the actually carrying
capacity for our waters was much hi gher.

But that 5 percent hasn't changed, correct?

That is correct.

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 3 - November 17, 2020

314

And that 5 percent carrying capacity, would you agree,
solely has to do with the ecol ogical carrying capacity?
The intent of the initial definition of that 5 percent
was to describe the best avail able science at the tine.
It was an ecological carrying capacity estimte, yes.
Ckay. You just testified about the social carrying
capacity and howit's a very conplex capacity to kind of
figure out and apply; is that right?
Correct.
| want you to look -- let's see. Right belowthe
par agraph there are several types of carrying capacity,
and it says quote: "In Rhode Island it is the soci al
carrying capacity that really determ nes how many
aquaculture we can put in a location."
I ndeed. Usually in any location, in any state, it's the
social carrying capacity that is going to be the
determnant. |If you go to France, they are willing to
stock their waters with oyster culture right up in front
of multi-mllion dollar honmes. That's part of their
culture and they have adapted to that. That's sonething
that would not go over well in this comunity.

But social carrying capacity is something that is
plastic and val uabl e, and over tine can be expected to

change. So I think that as society either grows nore or
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| ess tolerant of aquaculture you'll see that soci al
carrying capacity go up or down.

| also want to draw your attention to, for the record,
Page 3 of 4 of the same docunent. First sentence, you
can see that. Can you see that, Dr. Rheault?

Yes, | can.

It says, for the record, Controversy over aquaculture
applications is sonething the industry and CRMC have
grown accustoned to for both Beutel -- that's Dave Beut el
who wote the staff report; is that right?

That woul d be correct.

And you, Rheault, said it's often unwarranted.

Everyone has opi ni ons, yes.

Was that your opinion then?

It is ny opinion that sonetinmes some of these
applications get nore controversy than | woul d believe
t hey deserve.

You, personally, | think you testified that you
personally were inpacted by that with your own

aquacul ture operations back in the day?

That is correct.

Okay. One last thing | wanted to ask you about regarding
your testinony. It had to do with a statenent you nade

about the northern basin. You said you visited that
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area?

Visited the northern basin many tines, yes.

Is that because of your relationship with Perry or is
that just because you were -- why were you up in the

nort hern basi n?

| ve been on the pond, Potter Pond, several tines usually
with Perry.

Ckay. | thought you nentioned back in the day that there
actually was an aquacul ture, you renenber there being an
aquacul ture farmactually in the northern basin. D d
hear that correctly?

Dr. Rogers was one of the first to try grow ng oysters,
and he had a |l ease up in that area probably up until
think it was about 1985 or '86 that he took that |ease
out .

Okay. Do you have any of your aquaculture operations in

Potter Pond at all?

| do not.

MR CAPIZZO I'mgoing to stop. | appreciate
you answering ny questions. | don't have anything
further.

CHAIl RWOVAN CERVENKA:  Ckay. Thank you,
M. Capizzo. M. Wagner, would you like to ask this

W t ness questions?
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MR WAGNER:  Yes, please.

CROSS- EXAM NATI ON BY MR WAGNER
Good afternoon, Dr. Rheault.
Good afternoon, M. \Wagner.
That |ast line of questions should rem nd you to be
careful when a lawer tells you he has one nore question

You owned a |l arge shellfish farm right?

| owned a very small 13-acre operation.
Okay. Was that Monstone Oysters?
Yes, sir.
You owned that operation for over 20 years, right?
Yes, sir.
You are currently the executive director of the East
Coast Shellfish G owers Association?
Yes, sir.
And Matunuck Oyster farmis a nmenber of the East Coast
Shel | fish G owers' Association, right?
It's one of ny 270 grower nenbers, yes.
Ckay. The website for that organi zati on says that you
are a passionate industry advocate. Is it fair to say
that you are a passionate advocate for aquacul ture?
Agquacul ture, yes, absolutely.
| think you testified that you' ve known M. Raso for sone

tinme?
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That's correct.

Now, you are a nenber of this Shellfish Advisory Panel ?
That's correct.

Is that called the SAP, or the S-A-P or --

Yes, sir. So when the primary aquaculture representative
I's unavai lable, he calls ne and sees if | can go and sit
in his stead.

Ckay. In this case this SAP nade a recommendation to the
Mari ne Fisheries Council on this application, right?

That is correct.

And when the application cane before the Fisheries
Council the vote was a three-to-three tie?

That was the response of the SAP, yes.

Now, the Fisheries Council is responsible for assessing
whet her or not the proposal is consistent with other
conpeting fishing-related uses in the area, right?

That is correct.

The Fi sheries Council doesn't consider recreational uses
i ke waterskiing or tubing or sailing, right?

That has been their charge; however, having sat on the
Mari ne Fi sheries Council and attended many neetings, |
woul d offer that they tend to stray fromtheir charge and
of ten consi der other aspects, especially when there's a

bunch of people in the roomdrawing their attention to
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percei ved conflicts.
Is it fair to say that the primary concern of the
Fi sheries Council is commercial and recreational fishing?

That is their charge.

In this case, half of the Fisheries Council menbers found
t he proposal was inconsistent with conpeting uses of the
fisheries, right?

That is the way they voted; however, | don't agree that
they were restricting their comments to their charge.
kay. In any event, half found that it was not

i nconsi stent .

That is what they records shows. | was not at that

neeti ng.

Ckay. Do you recall whether Dr. Rice, who testified | ast
week, | think he was one of the votes in favor.

That was what he testified. | was not at the neeting.
kay. At sone point after that vote you were asked by
M. Raso or his representatives to provide testinony on
his behalf before this Commttee, right?

Yes. As soon as -- well, | don't know the chronol ogy,
but it was a nonth or two ago. When this neeting was
originally schedul ed, | was approached to be a w tness.
Okay. You were provided docunents to reviewin

preparation for your testinony?

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 3 - November 17, 2020

320

Qobviously the application and M. Beutel's report, and

t hen subsequently in preparation for ny testinony we got
t he package of materials that we went over in great

| ength the other day involving your engineer's report, et
cetera.

Do you know if you reviewed the entire CRMC fil e?

| believe what | was given was all of the docunents that
were in that file; however, there has been reference to
an extensive list of objectors' letters. Now, those were
probably in the file but that was not in the docunents

t hat was provided.

Ckay. Did you do any independent investigation or
research?

| did go back yesterday and | went back and | ooked at the
aquacul ture working group report, the 88-page report that
we put together in 2007 to rem nd nyself, you know, who
were the 38 attendees who were involved in that consensus
docunent .

Ckay. Did you read the staff report?

| read the staff report.

You had no invol vement with the preparation of the staff
report, right?

None what soever .

Did you speak with M. Beutel?
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| see himon a roughly quarterly basis to drop off news
|l etters, say hi, see what's going on, nmake sure that |
understand what the industry is up to and what's goi ng
on.

Did you speak with M. Beutel about this application?

| don't recall. | don't believe so.

You gave a nunber of opinions related to sonme of the
Category B requirenents relating to the ecol ogi cal

i npacts of the proposal. | want to focus on your opinion
of whether the proposed farmw Il significantly conflict
wi th existing uses and activities.

Bef ore rendering an opi nion on whether the proposal
would result in significant conflicts, you need to
under stand what uses and activities actually take pl ace
on Segar Cove in the area in question, right?

That woul d be true.

Did you review the 147 letters of objection?

| already said that | have not.

Did you review any of the letters of objection?

Some of themwere referred to in sone of the docunents
that | revi ewed.

Did you contact any of the people who wote letters of
obj ecti on?

| did not.
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Did you contact any of the people who Iive on Segar Cove?
| did not.

Did you interview any fishernmen who fish on Segar Cove?

| did not.

Did you interview any recreational boaters who use Segar
Cove?

| did not.

I think you testified that you visited the cove once?
Exactly once, yes, sir.

Doctor, would you agree that the opinion that you gave to
the Cormittee | ast week specifically with respect to the
conflict issue is only as accurate as the facts that you
base your opinion on?

| would agree that ny opinion is based on decades of
recreati ng on many wat er bodi es, watchi ng wat erski ers,
havi ng been a waterskier, having been a sailor, having
been a farner, having spent 30 odd years working on the
water. So, yes, ny opinion is not necessarily based on
solely ny experience in that cove, but ny experience on
many such water bodies that are quite simlar.

Wul d you agree that people who actually live, work and
recreate on that cove are in the best position to inform
the Cormittee as to what activities actually occur on

Segar Cove?
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| woul d agree.

MR WAGNER: | don't have any further
guesti ons.

CHAIl RWOVAN CERVENKA:  Thank you. Ms. Noonan?

MR, WAGNER: Thank you, Doctor.

M5. NOONAN.  Sone redirect, please.

REDI RECT EXAM NATI ON BY MS. NOONAN
Dr. Rheault, good afternoon. 1In light of the questions
that M. Wagner just asked you, how are you able to opine
on the conflict of uses if you do not have sort of this
firsthand i nput from people who live and recreate on
Segar Cove?
Wll, as | say, |I've spent ny entire life working on the
water, recreating on the water, and I'mintimately
famliar with Rhode Island waters. |'ve also heard
descriptions of the activities on that pond, the tubing,
the waterskiing. Certainly | heard a | ot about paddle
boar di ng and kayaki ng on the pond and of these things.

I ook at that particular site, and what | try to
eval uate is, okay, where are these activities going? How
woul d this farminpact those activities? So if you're
wat er skiing or tubing you m ght have to go 50 or 100 feet
out of your way to avoid the farm If you're trying to

get to that beach, what woul d be the inpact on your
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navi gati on? Can you get around the farn? Wat is the
draw to get to that beach? Are there other beaches?
Have we inpacted the riparian interests of the

| andowners? Can we nani pul ate the | ocation of the farm
to mnimze those inpacts as | believe the Alternate B
was an attenpt to achieve.

So I've read the report; | heard about the fishing;
| heard about the depths and the inpacts on clanm ng;
|'ve heard about all the various uses of the pond through
t he various docunents that | reviewed. And in ny mnd it
| ooks |i ke, okay, it's not like there's no inpacts.

There's no place where you are going to have zero

I npacts.
But when | look at the various alternatives, this is
relatively low inpact. And when | | ook at the nunbers of

peopl e who are inpacted and the degree of their inpacts,
in other words, if we said you can't go waterskiing.
Well, no, you can still waterski, you can still tube, and
you can still do these activities. You just have to do
them over here.

So, inny mnd and in ny opinion, it seens like this
is a good site because, again, | think that the nature of
these conflicts are relatively mnor. CQbviously other

peopl e have a different view
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Thank you. 1In ternms of the carrying capacity, in |ight
of the fact that it is 5 percent for Potter Pond but in
actuality this farm if allowed, would only take up 3
percent of the farm correct? O the pond, |I'msorry.
So, yes. The aerial coverage, this is certainly fromthe
ecol ogical carrying capacity we would be well bel ow the
45 percent that was determned to be the actual
ecol ogical carrying capacity for the pond. So we could
be very confident that the ecol ogical inpacts of this
pond are not going to be negatively inpacting other parts
of the food web. That's the definition of an ecol ogi cal
carrying capacity.
All right. In the CRMC web page that M. Capizzo showed
you, you stated on Page 3:

"So we are taking unproductive bottom and making it
productive with obvious benefits to the econony and water
quality while the rest, 95 percent of the ponds, are

avail able for all other uses?”

Do you still stand by that statenent?
| mean, certainly. | nean, that was why the Oyster Act
was passed. It allowed people to plant and elimnnate

predators and increase the productivity of the waters of
the state to the benefit of the sovereign.

Any tinme, typically, when we | ook at the anount of
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shell fish that we are able to produce on an active oyster
farmor a [ ZOOM | NTERRUPTION] -- we only have a few of
those -- it's typically over a hundred to a thousand
times nore shellfish than woul d be harvested just from
the wild harvest fishery. That's because we plant tens
of thousands and hundreds of thousands of dollars worth
of seed and that ensures future harvest. That investnent
ensures those waters are nuch nore productive than they
woul d be just naturally.

Okay. M. Wagner al so asked you about your prior
relationship both with M. Raso and M. Beutel. In terns
of M. Beutel, you obviously had no inpact or input into
the staff report, correct?

That is correct, no direct inpact on that report. |
nmean, obviously |I've had a big inpact on the nature of
the laws and regul ati ons that the state has adopted, but
pertaining to this specific application we did not
discuss it and it was not brought up.

Al right. If this application was brought forth by
soneone that you did not know, would it in any way alter
the opinions that you have given to this Commttee?

| have to hope that | would be inpartial. Even if I

hat ed the person, | would probably still cone up and

support the application.
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Ckay. And so in light of all of this, do you still stand
by your prior opinion that the proposed farmw || not
result in significant conflicts with other water
dependent uses and activities?
Yes. | would also point out that there have been
applications where | have not supported the application.
I amnot just a blind cheerleader. | actually do review
these projects. Wen | believe that there will be a
negati ve inpact on the state or significant inpacts on
ot her users, | amnot just a cheerleader for this
industry. But | do believe that this is a project that
has a m ni nrum anount of inpact, a tol erabl e anount of
inpact, if you wll, and that the state, you know, in its
task of balancing the nultiple uses can do so in this
case w thout unnecessarily, in my opinion obviously,
harm ng the rights of the others to pursue their
activities.
So again, not rising to the |level of a significant
conflict with other water dependent uses in this
application scenario, correct?
That woul d be ny opinion. Obviously these are judgnent
cal |l s.

M5. NOONAN:  Thank you, Dr. Rheault. | have no

further questions.
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CHAIl RAMOVAN CERVENKA:  Thank you, Ms. Noonan.
So that conpletes your witnesses, and | think you said
you had three additional exhibits that you wanted to have
mar ked - -

M5. NOONAN:  Yes, thank you. Fromthe w tness
list that we submtted nost recently, there are three
exhibits that we've identified that | would |ike to have
nmoved full. Two are exhibits -- let's go with Exhibits 8
and 9. These are letters that are in the CRMC file and
are statutorily required to be submtted to CRMC for
aquacul ture applications, specifically the Rhode Isl and
Departnment of Environnental Managenent letter to CRMC
dated January 23, 2018.

I would ask that that be noved full.

CHAI RWOVAN CERVENKA:  Any obj ections?

MR, WAGNER. No obj ecti on.

MR. CAPI ZZO. No objecti on.

CHAIl RMOVAN CERVENKA:  Thank you. So noved
full.

[EXH BI T #8 MARKED FULL]

MS. NOONAN:. Exhibit 9 is the sanme thing, the
Rhode |sland Hi storical Preservation and Heritage
Comm ssion letter to CRMC dated January 10, 2018

indicating that there were no historical concerns.
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I would ask that that be noved full also.

MR. WAGNER: No obj ecti on.

MR. CAPI ZZO. No objecti on.

CHAIl RWMOVAN CERVENKA:  Ckay. That's full.

[EXH BIT #9 MARKED FULL]

M5. NOONAN:  Thank you. Finally, there were
| etters of support that were submtted. Again, these are
part of the CRMC file and we woul d ask those be nade
full.

CHAIl RWOVAN CERVENKA:  The CRMC fil e has been
previously defined and admtted as an exhibit, correct?
So this is duplicative but this is a separate bunch of
t hent?

M5. NOONAN. It's the letters of support, yes.
|"ve culled those out of all of them

CHAl R\MOVAN CERVENKA: M. DeSi st 0?

MR. DESISTO May | ask why if the CRMC file is
part of the file and it's part of the record why -- and |
said this at the last neeting -- why would you need to
have specific itens that are already in the file to be
noved as full exhibits? They are already in the record.

M5. NOONAN: My only concern, M. DeSisto, is
in us referencing those letters | don't have any

pagi nati on on the record yet so we'd have to go through
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and identify them and paginate themif we're on appeal.
It's nmerely pulling themout to identify themas a
cluster. | would prefer to have themfull | think for
ease of reference, but | understand your concern.

MR. DESISTO It just seens duplicative because
they are already in. They could be referenced as part of
the CRMC file.

M5. NOONAN.  All right. Well, then we'll do it
that way. Like | said, hopefully they will all be Baits
stanped so we can refer to them

CHAl RMOVAN CERVENKA:  Ckay.

M5. NOONAN. That's all the housekeepi ng
matters that | have. | believe everything el se has been
nmoved full. So with that we rest our case in chief
subject to rebuttal and cl osing argunent.

CHAI RWOVAN CERVENKA:  Thank you, Ms. Noonan.

M5. NOONAN:  Thank you.

CHAIl RAMOVAN CERVENKA:  Shifting over to you now,
M. Capizzo. Wuld you like to call your first wtness?

MR CAPI ZZO. Thank you, Madam Chair. If |
could just make a brief opening?

CHAI RWOVAN CERVENKA:  Sur e.

MR, CAPI ZZO  Ryan, could you give access to

Payson Wiitney fromESS G oup, 10 Hem ngway Drive,
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Ri versi de, Rhode Island, and if he could al so be granted
the ability to share his screen that woul d be great.

CHAl RMOVAN CERVENKA:  Ckay.

MR CAPI ZZO. | will give a brief opening
statenent and proceed with M. Whitney.

CHAIl RAMOVAN CERVENKA: That's your Exhibit 1?

MR CAPI ZZO. That is correct, Madam Chair and
menbers of the Commttee, Exhibit 1. That's the
techni cal peer review report along with the figures
attached to that report.

Again, for the record, ny nane is Christian Capizzo.
|'"'m here on behalf of Kevin Hunt, 98 Segar Court, Alicia
Cooney, 95 Segar Court, who both |ive on Segar Cove,

M. Steven Quigley, who is Ms. Cooney's husband who al so
resides at 95 Segar Court, and M. David Lat ham on behal f
of his famly who owns property at 298 Prospect Road.
That is on Gardner's Island on Segar Cove.

|'"mhere on their behalf to respond to M. Raso's
proposal for his second conmercial aquaculture farmin
Potter Pond expandi ng his business to Segar Cove.

The statute as you've heard in this hearing
aut hori zes Coastal Resources Managenent Council to grant
aquacul ture permts under Rhode |Island General Laws

20-10-1, and it expressly limts and restricts the
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ability of Coastal to grant permts for aquaculture.

We've heard the statenents nmade previously in this
hearing, and 1'll quote the statute:

"The process of aquacul ture should only be conducted
within the waters of the state in a manner consi stent
with the best public interest wwth consideration given to
the effective aquaculture on other uses of the free and
common fishery and navigation."”

Now, this statute gives Coastal the power to grant
aquacul ture permts only when an applicant, here
M. Raso, denonstrates that his aquacul ture operation is
in the best public interest, does not have adverse
i npacts or significant conflicts on those public trust
uses and on that public trust resource which we argue is
Segar Cove.

This is M. Raso's burden to neet, not the public,
not ny clients, not M. Wagner's clients. It's
M. Raso's burden to neet when he files an application
wi th Coastal.

In our judgnent, M. Raso has failed to neet that
burden and in fact has been dism ssive of those public
trust rights including boating, fishing and other water
dependent activities that take place on Segar Cove.

The evidence w il denponstrate that Segar Cove is and
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has been heavily used for years by recreational boaters,
i ncludi ng towed-wat er sports, sail boaters, recreational
activities such as fishing, clanm ng, kayakers, paddle
boaters and an assortnment of other activity, recreational
and public trust uses on the cove.

The evidence wll cone fromresidents who actually
live on the cove, who have spent decades on the cove and
can attest to its use. Now, this stands in contrast to
t he evi dence of noninterference which has been provided
by M. Raso. He hasn't lived on the cove for years. He
provi ded you with a series of photographs that show no
recreational activity during certain points in the tine
of every day, and through the testinony of three experts,
who you just heard fromthe | ast expert Dr. Rheault, who
testified that the proposed farmwll not, in their
opi nion, the proposed farmwi |l not result in significant
conflicts with water dependent use and activities such as
recreational boating, fishing, sw mm ng and navi gati on.
Now, this is after they've only been to the cove in
total, in conbined total, | counted of five tines.

Segar Cove is one of only two spots within the
329-acre Potter Pond that acconmobdates power boati ng,
wat er ski i ng and towed water sports.

As ny client and experts wll share, M. Raso's
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commerci al operation will adversely inpact both the
public's use of the cove and their use under the Public
Trust Doctrine -- [ZOOM | NTERRUPTI ON] who use the cove as
t hey have for many years.

Specifically, you'll hear from Payson Witney from
ESS about the reduction in the reduction watersheet by 33
percent, essentially elimnating 10 acres fromthe
30. 3-acre wat ersheet avail able for these types of towed
wat er sports and power boating. You'll hear testinony
about concerns of the area being conpressed for the
public and nmy clients to recreate safely, being forced to
the center of the cove and conpressing that recreation
activity in a very snmall area.

You'll also hear testinony fromAlicia Cooney and
Kevin Hunt in regards to this facility encroaching on
their property which is on Ramis Point on the Ram s Poi nt
of Segar Cove, in sone places 10 feet, literally a
commercial operation within 10 feet of their shoreline
and wthin 200 feet of Kevin Hunt's property. You'll
al so hear fromthem about the facility adversely

i mpacting the rights to recreate and navigate safely on

t he cove.
Now, M. Raso is asking Coastal -- and you heard
about this -- the balance. You have to bal ance it.
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Dr. Rheault spoke about it actually very eloquently. He
said you have to bal ance the uses on the cove. But

M. Raso is asking CRMC to trade use of the cove solely
for his expansion in conmrercial gain while at the sane
time sacrificing the right of the public and ny clients
to recreate on the cove, rights guaranteed under the
Public Trust Doctrine and protected by this Subcommittee.

My clients' testinmony will focus on the history on
Potter Pond and Segar Cove, their experience in living
and recreating on the cove, their observations of
recreational activity that takes place on the cove, and
their concerns about the facility and the inpact that
it's going to have on their right to access the tidal
waters and to recreate on that cove.

Now, a little housekeeping. You' ve heard in Beth's
openi ng statenment about the South Kingstown ordi nance and
you' ve heard sone testinony about this ordi nance fromthe
W tnesses and its question of applicability as it relates
to Coastal reviewng this Perry application.

Beth cited a Rhode |sland Suprene Court deci sion
which | know M. DeSisto is famliar with, as he was
i nvolved with that case, without dating him the Town of
Warren v. Thorton Whitehouse for the proposition -- and

this is Ms. Noonan and M. Raso's position -- that this
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case wll limt the application of the South Kingstown
Boati ng Ordi nance or for the nenbers of the Subcommittee
to consider this in their deliberations as to whether or
not it wll inpact the use of Segar Cove.

That case sinply stands for the proposition that a
town does not have the authority to enact or inpose
zoni ng ordi nances that governs the constructions of docks
or wharfs. W agree with that. That is solely within
Coastal's jurisdiction to review a permt approve or deny
M. Raso's application. And a town can't enforce their
zoning regs on M. Raso. So we agree with that. But
what the town does have an authority to do is enact and
I npose ordi nances that protect public safety for those
who recreate every day on that cove. And that's exactly
what the ordi nance does, both ordi nances do.

Quote: "No waterskier or his or her boat shal
approach any stationary or noving objects closer than
200 feet. It's an ordinance that's binding on the public
and boating activities. Not on Coastal Resources'
ability to grant permts.”

As | said, the ordinance is designed to protect the
public. M. Raso's proposal, we will present evidence
that the location will conpress the area on the cove for

boaters and skiers to travel safely, forcing themto the
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center of the cove and essentially restricting their
access.

In bal ancing the best public interest, not just
public interest, Coastal mnust consider this ordi nance.
It's relevant, as it limts the exercise of the public
trust. The evidence wll showthat if M. Raso is
allowed to locate his facility in this location it wll
result in significant user conflicts with the water
dependent uses and activities such as recreational
boati ng, fishing, sw mmng, navigation conmerce as it's
regul ated and protected by this Subcommittee. This |evel
of conflict and interference could never be found to be
the best public interest.

One ot her housekeeping matter | want to di scuss was
rai sed i n Beth Noonan's opening statenent about riparian
rights, and it's argued in her menorandum | just want
to clarify sonething about riparian rights as we were
asked by Coastal if we were going to be raising riparian
rights that we address it in a |egal nmenorandum

Bet h has argued that Coastal is wthout jurisdiction
to hear testinony frominterveners about the inpact of
proposed projects and the exercise of riparian rights.

So that pertains to Kevin Hunt, Alicia Cooney and Steven

Qui gl ey.
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For this proposition she cites the Enabling Act
whi ch grants the authority to "enforce and inpl enent
riparian rights in tidal water after judicial decision.”
So we agree with that. W are not seeking to enforce or
i npl emrent Kevin, Alicia or Steven's riparian right.
That's not what we are doing here. That's not the
purpose of this hearing. This is not a battle of one
riparian right over another riparian right. W are
sinply offering their testinony, Kevin, Alicia and
Steven's, who live on the cove that M. Raso's facility
will interfere with their riparian rights. Nothing nore.

Ri parian rights are a distinct and well -established
subset of the public trust governed under the Public
Trust Doctrine. The primary riparian right is the right
to access and use public waters. So Kevin, Alicia and
Steven's right to access and use Segar Cove is sinply a
riparian owner's exercise of the public trust rights. By
statute, the Subcomm ttee and Coastal are bound to
consider the inpact of M. Raso's facility on the public
trust rights which includes the rights of the public to
use and enjoy Segar Cove and the rights of Kevin, Alicia
and Steven who live on the cove to access and enjoy that
sanme public trust resource.

Coastal has not only the jurisdiction but also the
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obligation to listen and consider the rights of the
public as well as those who live on the cove, especially
when they will share information that will show t hat
M. Raso's facility will have a significant inpact on
their right to recreate, use and access the cove, a right
guar anteed under the Public Trust Doctrine. Thank you.
Wth that, Madam Chair, | would introduce the

interveners' first witness as Payson Wit ney.

CHAIl RWOVAN CERVENKA: M. Whitney, you're going
to be sworn in by the court reporter.

PAYSON WHI TNEY

Being duly sworn testifies as foll ows:

COURT REPORTER: Pl ease state your nane for the
record.

THE W TNESS: Payson Wi t ney.

DI RECT EXAM NATI ON BY MR CAPI ZZO
Payson, how are you?
Good Christian, how are you?
Good. Can you hear ne okay?
| can.

MR. CAPI ZZO. Can the Subcomm ttee and Madam
Chair hear Payson okay?

CHAIl RWMOVAN CERVENKA:  Very wel | .

Payson, Ryan shoul d have given you the ability to share
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your screen. Can you pull up your CV, please.
Yes. Hold on one second.
MR, CAPI ZZO | reserve the right to take back

control, Payson.
THE W TNESS:. Sounds good. Let ne grab the CV
her e.
Wil e you're doing that, can you tell us who you are
enpl oyed by?
Yes. |'menployed by ESS G oup, |ncorporated.
| have it up if it's easier
| just got it right here.
Ckay.
Can everybody see that?
MR CAPI ZZO. There we go. | got thunbs up.
Madam Chair, can you see that? Thank you.
Payson, who are you enpl oyed by?
"' m enpl oyed by ESS G oup, |ncorporated.
How | ong have you been enpl oyed by ESS?
22 years.
I n what capacity have you been enpl oyed by ESS?
| started out as a staff engineer, and | have risen to
the ranks and now |I' m vi ce-president and chi ef operating
of ficer.

Ckay. | note on your CV on the second line it says you
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have experience as a civil and coastal engi neer and

proj ect nmanager ?

That is correct.

Ckay. \What are your responsibilities over the course of
the 22 years in regards to civil engineering or
civil/coastal engineering?

|'"ve worked on a wide variety of projects that include
bot h design, construction, a ot of permtting expertise
in there as well as overall project strategy, technical
peer review such as this.

Okay. Looking at your CV, where did you get your civil
engi neeri ng degree fronf

Lehi gh University.

What professional engineering |licenses do you have and
wher e?

I have licenses in six states, Rhode Isl and,
Massachusetts, Virginia, New Hanpshire, Maryland and

Mai ne.

Ckay. Are you the nenber -- are you the nenber of any
organi zations that involve engi neering?

Not directly engineering. ESS is a nenber of the

Envi ronnent al Busi ness Council, and | chair the Ccean and
Coast al Resources Conmittee.

Ckay. Previously, your previous affiliations, at sone
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point were you the chairman of -- what is the BSCES
Wat erways, Ports, Coastal & Ocean Technical G oup?
Yes, | was -- | was chair, yes, a long tinme ago now. But

that was the Boston Society of Cvil Engineers. At the
tine it was a stand al one engi neering society. It
actual ly predated the Anerican Society of G vil
Engi neers, and | was the Chair of their Waterways
Comm ttee during 1999 and 2000.
Okay. Can you describe your experience in working with
-- strike that.

In the course of your work, had you had the occasion
to work on projects that require you to assess project
I npact to navigation?
Yes, | have. |It's pretty routine in the projects that |
wor ked on.
Okay. Could you give the Subconmttee here a brief
overvi ew of the type of work that you have done in
regards to assessing a project's inpact on navigation?
Mm hmm yeah. It ranges in conplexity. Pretty much any
project, nost of the projects that I work on in the coast
whet her they are utility projects such as sunmmary
transm ssion or offshore wind farns to marinas, as you're
doi ng perneabl e | evel assessnents for various agenci es,

nostly the Arny Corp of Engineers really focus on
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navi gation. Part of it is, one of the inpacts you | ook
at is, what is the inpact on navigation of construction
of a project as well as operation. That has grown with
the advent offshore wind. W were the |ead environnental
consultant for the Cape Wnd Project many years ago. As
part of that project review there was a requirenent to
wite a navigational risk assessnent. It had never been
done before in the United States, so | was tasked with
bei ng the | ead author of that and worked with U. S. Coast
Guard sector, South Eastern New Engl and and East

Provi dence to figure out how that would be done to
prepare that report and then submt it through the Bureau
of Ccean and Energy Managenent with four Coast CGuard
reviews. The Coast Guard was the actual review ng
entities for that.

Since then |I've worked on other navigational safety
ri sk assessnents and the work on the Cape Wnd really |ed
to the Coast Guard being able to put together guidance on
how t hat gets done.

What is a -- when you say you prepared a navi gati onal

ri sk assessnent, can you el aborate on that a little bit,
of what that is?

Yes. It's a docunent that |ooks at the water body where

a project is located. It |ooks at the navigational
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conditions in that area in terns of what types of vessels
are out there. Now you do a |lot nore quantitative
assessnment of that in ternms of vessel counts and vessel
tracks, and then you | ook at what is the proposed
project, and then how would that project's presence in
the water body where there was none before, how does that
potentially inpact navigation in terns of shifting vessel
| anes that are commonly used, changes to Coast Guard aids
navi gati on, effects on search and rescue operations by
the Coast Guard, marine radar. So there is a w de
variety of things.

Was that navigational risk assessnment submtted on behal f
of Cape Wnd to the U S. Coast Guard?

It was submtted on behalf of Cape Wnd to the Bureau of
Ccean Energy Managenent who the Coast Guard is a
cooperating agency to both. So, yes, they ultimtely
received it through --

Did | hear you say sonething that -- what did that |ead
to for the Coast Quard, if you testified previously?
Yeah, as | testified, when Cape Wnd cane around, it was
obviously the first offshore wi nd project that was ever
proposed in the United States, and it broke a | ot of new
ground. The Coast CGuard said we need to do a

navi gati onal risk assessnment but really wasn't sure how
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to do it.

So | spent a fair anmount of tinme with the |oca
wat er ways manager at Sector Sout heastern New Engl and, Ed
LeBl anc, and we sat down and he kind of outlined the
things that we needed to address and we worked t hrough
the neans to do that. Cbviously there was information
fromthe Coast Guard that he had to prepare and provide
to be able to do that, but ultimately what canme out of
that was a navigation, they call it a NAVIC, a
navi gational information circular, and that led to
gui dance on how to wite navigational safety risk
assessnents that is being used to this day. It has been
si nce anended, but a process.

Have you had the opportunity to work on or prepare

addi tional navigational safety risk assessnents for other
proj ects?

Yes. | prepared one for another offshore wind farm down
inthe md Atlantic off of Maryland and Del aware which is
currently in review And in terns of that docunent, |'ve
al so provi ded expert w tness support for appeal s under
Massachusetts Chapter 91 where navigation was an issue.

Il would like to wal k you through that really quick. |
believe it's referenced in your CV

Yes, | believe it is, right there at the top. R ght
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her e.

MR CAPI ZZO  For the record for |D purposes,
the project, Page 2 of your CV as it appears on the
screen, Projects with Navigational Conditions
Revi ews/ Test i nony.

So can you explain, walk through, the projects here,
Lobster Cove in d oucester, Mssachusetts?

Yes, Yeah. Lobster Cove was a case sonewhat simlar to
this. A neighbor was proposing a new float in a fairly
confined area, and the nei ghbors on either side appeal ed
that draft license that was i ssued by DEP under

Chapter 91, and we prepared a technical review, and then
we devel oped a witten pre-filed testinony that was
submtted to DEP. That case ultimately got settl ed

bef ore going before the adm nistrative | aw judge.

What about Eel Pond in Fal nouth, Massachusetts?

Eel Pond was simlar. | like to refer to them as dock
wars. |t was a simlar thing where sonebody was
proposi ng another float adjacent to two other objecting
nei ghbors. W provided sone additional technical review
and some witten comments to MassDEP to preserve their
st andi ng under Chapter 91, and then that case is kind of
on hold at this point. There were matters at the | ocal

| evel that were being appeal ed, and ESS was not engaged
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to support the local piece of it. So if the Chapter 91
appeal gets heard then we would likely cone back.
Manchest er Harbor in Mass?

Manchest er Harbor, again, we had to -- we were retained
by a neighbor to a marina that was proposing an
expansion. And we did a technical review for that,
permt applications, we submtted comments to DEP. W
al so attended the | ocal conservati on comm ssion hearing
as well and worked on behalf of our client with the
proponent of that marina expansion to develop a marina
expansi on that could best serve both parties and enabl e
the marine to expand while not adversely affecting the
ability of our client to navigate to and fromhis
property.

Ckay. \What about nore locally, Naval Station Newport.
Can you tell the Subconm ttee what your involvenent was
with that site?

Yeah, that site we were part of a design build teamthat
had a contract wth the Coast Guard Haskell, a conpany
down in Florida. That project you may renenber the naval
station in Newport, the two | arge piers as everyone
probably knows where the aircraft carrier used to be.
The Coast CGuard occupi ed one of those piers, the nore

northerly with their buoy tenders.
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As part of this project they relocated to a new buoy
tendering facility in between the two piers. W were
responsi ble for the permtting of that. W did a |ot of
t he environnental assessnments as well as working with
CRMC on getting the permt and working with Dan Goul et
fromCRMC. W did environnmental nonitoring as wel
during construction. W placed turbidity nonitoring
buoys out in the water and then had them-- back to
observe conditions during dredging.

Then the last one | want to ask you about is the Villages
on Mount Hope Bay in Tiverton.

Yeah, that one, nore of an upland role on that one. MW
primary role at the beginning of that, ESS was
responsible for all the design and permtting of that
project. M primary role was review ng and devel oping a
request for a letter of map revision to FEVA

A new shoreline was there. |f anybody has been
there, there is a restaurant right on the water. That
portion of the shoreline was rai sed such that it was
above the fl ood hazard so the building could exist there
wi t hout being fl ooded out.

We pul l ed together a technical analysis to go to
FEMA and ultimately a letter of map provision was issued

and that building is no logger in the flood zone.
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So the projects that you're tal king about, is it a

conbi nati on of civil and coastal engineering that you're
wor ki ng wi th?

Yes, yes, as well as permtting, yes.

I want to talk to you about your navigational experience.
I know you' ve testified about your navigational risk
assessnents that you perforned for commercial projects as
well as you' ve nentioned battle of the docks.

Yes.

In regards to navigation yourself in your experience, can
you explain to the Subcommi ttee what experience you have
wi t h navi gati on?

Sure. |'ve been around the water pretty nmuch all ny
life. | grewup -- ny famly is fortunate enough to have
a summer honme on the Connecticut shoreline and spent ny
sumrers growi ng up, learning to sail, teaching oursel ves
to sail with ny brother and ny cousins and ny friends,
spent a lot of tine sailing growng up. |'ve owned a
power boat, a 19-foot powerboat, that |'ve used since
2003. | have just about 700 hours at the hel mof that
vessel including waterskiing. |'ve also waterskied since
| was about 15 years old, and now |'mfortunate to be
able to teach ny nieces how to waterski.

Do you hold any -- | don't know if you call them
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Quard --
No certifications. | have attended and passed, when |
bought ny boat, the U S. Coast Guard Auxiliary Boating
Skills and Seamanshi p cl ass which does issue a
certificate and teaches the proper way to navigate and
al so provides a discount to your insurance as well for
havi ng done that. So it predated boating |icenses.
Massachusetts does not require a |license for a boat
oper at or .
Ckay. Did you apply your navigational experience over
the years in addition to your civil and coasta
engi neeri ng when preparing the risk assessnents, the
navi gati onal risk assessnents for the projects you
previously |isted?
Yes.

MR, CAPI ZZO  Madam Chair, | would nove to

i ntroduce, one, this exhibit as full, but also to nove

350

M. Wiitney as an expert in civil and coastal engineering

and navi gational risk assessnent based on his testinony.
CHAIl RWOVAN CERVENKA:  Ckay. |Is there any

obj ecti on?
M5. NOONAN: | do not object to him being

listed as an expert for civil and coastal engineering.
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However, based on his own CV he did not do a navi gational
ri sk assessnent in this case, so | don't believe it would
be appropriate or germane. |'m not questioning that he
knows how to do it, but he did not do it in this case.

He only did a navigational conditions review They are
broken out differently on his CV

CHAl R\MOVAN CERVENKA: Do you want to respond,
M. Capi zzo?

MR, CAPI ZZO  Yes, Madam Chair. | would argue
that he is nore than qualified based on his experience,
based on his testinony, based on the projects that he's
wor ked on and based on his background. He's nore than
qualified to be qualified as a navigational risk
assessnent expert. | think that will provide the

Subcommttee with a context of what we're tal ki ng about

her e.

As M. DeSisto said before, this is about user
conflict and the inpacts that this application wll have
and the burden that M. Raso has to denonstrate -- his

facility is going to have on the cove.

I think that he certainly is qualified also for
having witten the first navigational risk assessnent for
of fshore wind, that he's nore than qualified and shoul d

be qualified as a navigational risk assessnent expert.
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CHAl R\MOVAN CERVENKA:  I'mjust |ooking at the
CV. | see there's both projects with navigational risk
assessnents and projects with navigational condition
reviews. | don't know exactly what the difference is.
Can you explain that?
M. Wiitney, can you explain what the difference is
bet ween the two?
Yeah. | think the navigational risk assessnment, as |
testified to, it's nore of a prescribed docunent that the
Coast CGuard requires in the case of offshore wind. It's
really review ng navigational inpacts, whether you want
to call it navigational conditions or navigational
characteristics or inpacts. | think the risk assessnent,
there is now an actual risk-based deci sion guideline that
is used in doing those assessnents for offshore w nd
which, in this case, | don't think is really appropriate.
It's nore of a technical review of navigationa
condi tions and i npacts.

MR, DESISTO Can | nmake a recommendation to
the Subcomm ttee, Madam Chair?

CHAIl RMOVAN CERVENKA:  You may.

MR, DESISTO In this instance, | do think it's
appropriate for the Subcommttee to vote on M. Capi zzo's

request that he be qualified in the manner that was
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taken. That's appropriate. And | think it's been
denonstrated in the CV and the extensive testinony.

What Ms. Noonan is saying goes to the weight that
the Subcomm ttee would put on his testinony as he goes
forward on it. That's sonething that |I'm sure she wll
hi ghlight in her cross-examnation. But it is
appropriate for himto be qualified as an expert in the
manner as proposed by M. Capizzo.

CHAIl RWOVAN CERVENKA: M. DeSisto, the only
coment, and it's really based on what M. Witney said,
he said that the navigational risk assessnent is unique
to what's required in offshore wind, that it's nore
generically navigational inpact review or conditions
review or assessnent. So in ny view, it's nore generic
as opposed to that specific for offshore wind which we're
not tal ki ng about here.

So | would just ask M. Capizzo if he would be
satisfied with that nore generic description based on
your witness's testinony?

MR CAPI ZZO: | think that's fair. | think it
acconpl i shes what M. DeSisto is saying. | do agree it
goes to weight, not to admssibility. So | would
rephrase it as civil and coastal engineer and

navi gati onal inpact assessnent. | think maybe everybody
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can live with that.

MR, DESISTO | think that's better.

CHAl RMOVAN CERVENKA:  (kay. |s there a nenber
on the Subconmi ttee who would nake a notion to qualify
this witness as a civil and coastal engineering and
navi gati onal inpact assessnent expert?

VICE CHAIRVAN CO A: Madam Chair, Ray Coia to
be recogni zed?

CHAl RMOVAN CERVENKA:  Yes, M. Coi a.

MR. CO A: Based upon the representations nade
and the answers to the questions, | would make that
not i on.

CHAIl RAMOVAN CERVENKA:  Thank you, M. Coia. |Is
there a second?

MR. GOVEZ: Don Gonez will second.

CHAIl RWOVAN CERVENKA:  Thank you, M. Gonez.
Any di scussi on?

[ NO RESPONSE]

CHAIl RWOVAN CERVENKA:  Ckay. If there is no
di scussion, I'll do aroll call. M. Coia?

VI CE CHAI RMVAN CO A: Ray Coi a votes aye.

CHAl RWOVAN CERVENKA: M. Gonez?

MR GOMEZ: Don Gonez aye.

CHAl R\MOVAN CERVENKA:  Ms. Reynol ds?
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M5. REYNOLDS: Reynol ds votes aye.

CHAIl RMOVAN CERVENKA: M. Mirray?

MR MJURRAY: Miurray votes aye.

CHAIl RWOVAN CERVENKA:  And nysel f Jennifer
Cervenka votes aye. The notion to so qualify carries.

MR CAPI ZZO  Thank you, Madam Chair. | nove
to have M. Whitney's CV entered as a full exhibit.

M5. NOONAN.  No obj ection.

CHAl RMOVAN CERVENKA:  (Ckay. That's adnmitted as
a full exhibit.

[EXH BI T #3 MARKED FULL]

MR CAPI ZZO. Thank you.
Al right. Payson, can you tell us what you did in
regards to this matter and in regards to your technical
prep? You heard the other expert w tnesses testify,
Dr. Rice, Dr. Byron, Dr. Rheault and Audi e Osgood. Wat
did you do in preparation for preparing your technical
peer review nenp?
Yeah, in terns of preparing our peer review nmeno we
conducted a file review at the CRMC to obtain the
correspondence and the application, the suppl enental
appl i cati on.

We also perforned two site visits, the first of

whi ch was during the summer nonths in 2018. During that
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site visit, we observed site conditions out there both
fromland and fromthe water wwth M. Latham s boat. W
al so, while we were there, obtained GPS coordinates of
the existing boundaries of M. Raso's existing | ease on
Potter Pond and then coordi nates on the buoys, the marker
buoys that he placed out there, as part of the
application.

We also went up to the northern basin and just got
an overall tour and nade observations of navigation and
just conditions in the pond and then those were used as
part of our technical review or reviewed the application.
We reviewed it against the South Kingstown boating
ordi nance, and we prepared a variety of figures which |I'm
sure we' Il go through at sone point.

Then for the testinony, | also reviewed the staff
report which was recently issued, then went back and
re-1ooked at our report and at our photos and our videos
that we took during the site visit.

Ckay. Did you testify -- | may have missed it -- | know
you took the GPS coordinates of M. Raso's existing
aquacul ture operation. Did you also take the GPS

coordi nates of his proposed | ocation?

We did, yes.

Did you reach out to Coastal Resources in regards to

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 3 - November 17, 2020

357

whet her or not any new informati on had been filed on this
matter since you last reviewed the file?
Yes. | reached out to M. Goetsch and spoke to himjust
a few weeks ago, and he confirned that nothing had been
added to the record after the staff report, or actually
prior to the staff report, I'msorry, beyond |I think he
said one objector who restated their objection. Qur |ast
file review before that was Decenber of 2019.
Ckay. When you say M. Goetsch, that is the new
aquacul ture director for Coastal Resources; is that
correct?
That's ny understand. That was his position, yes.
What was the -- you nmentioned a site visit. Wat was the
pur pose of that site visit?
The site visit was in June of 2018. It was really to
observe conditions fromthe lay of the water and to speak
with our clients, the Hunts, the Cooneys and the Lathans
to understand how the pond gets used fromtheir
perspectives, and to be able to see for ourselves.

W were able to observe ot her boats navi gating.
Sonme kayakers were out there as well the tinme we were out
there. |If nmenory serves, | think it was the weekend
before the Fourth of July, that Friday before, the end of

June, just before Fourth of July that we were there.
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What did you specifically -- | know you said you --
specifically, did you go to each, M. Latham M. Cooney
and M. Qigley' s property and M. Hunt's property?

Yes, we did. | actually did not get up onto the Cooney
property beyond the dock. | was out on the boat while we
wer e doi ng that.

Ckay. And did you access ot her areas of Potter Pond

ot her than Segar Cove?

W did. W went, like | said, we went past M. Raso's
existing lease. W went into the northern basin. W

al so went into Sycanore Cove which is on the other side
of the Hunt's property if | recall correctly.

And you nentioned that you were on a boat in Segar Cove.
What if anything did you do specifically as it relates to
Segar Cove as part of your technical review with the boat
in the area of Segar Cove?

W did a couple of things. Like | said, we took a
variety of pictures, nade observations. W also went to
pl ace the boat at the various marker buoy |ocations. |

t hi nk one marker buoy was m ssing. W used one of

M. Lathams floats and the GPS to reestablish that
position there, and then we put the boat at each point.
Then while | was out on the boat, one of ny coll eagues

was at the various properties taking photographs | ooking
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back so that we could nake sonme -- we nmade sone
vi sual i zati ons about at | east where the boundary woul d be
because the buoys are kind of hard to see froma distance
so we could see proximty to the shoreline.

We did that and then we also -- M. Lathamtold us
that he does a lot of tubing, if |I recall correctly. W
asked himto show us how the | oops that he woul d make
typically, when he does that tubing activities, and we
did that with a video canera on board and we al so had a
GPS running and chartered the path. W asked himto do
t hat countercl ockw se, clockw se and al so asked himto
pretend |ike the marker buoys were a | ease and he would

have to stay about 200 feet away fromthem And then

what would that -- how would he drive in that scenario.
Those are reflected in our report. | think it's
Fi gure 5.

When you are tal ki ng about the marker buoys, which marker
buoys are you tal ki ng about ?

There are orange marker buoys that M. Rasa had put out
there. It's a requirenent, as | understand it, on the
application that the applicant put markers out there. |
think M. Rasa testified earlier that he put them out
there and they woul d di sappear so he had to keep putting

t hem back. So those were the marker buoys. There were
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| obster pot buoys essentially is what he put there.

What were those marker buoys supposed to be reflective
of ?

The proposed boundaries. And the configuration that was
out there the day we were there was, the configuration
that was submtted in March of 2018 which has been
referred to as OQption B during this hearing.

That is actually a good point froma clarification
standpoint. Your technical review focused on -- | know
there's been nention of an Option A and an Option B.
What ' s your understanding of the offer? What is your
under standing after review of the file of what option you
decided to review based on M. Raso's submttal?

We did our report, and as you look at it in the figures,
it's off of what is being referred to as Option B in

t hese hearings. The reason we did that, when we | ooked
at the file there was the initial application that was
submtted in Decenber of 2017, if | can recall the date
correctly. There was subsequent correspondence in the
file from March of 2018. | think there was an email, and
it's in the staff report as well it was the email that

M. Raso sent to M. Beutel dated March 14th of 2018.

And in that the nmessage says, quote, "This is the revised

proposed | ease area."
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So we took that to nean the option in the origina
application had been revised and we based our report
based off of what was in that March 2018 enail .

How woul d you -- just so we're clear, when we are talking
about Option A and B, and I know it may already be clear
to the Subcomm ttee, but how woul d you descri be the shape
of Option A?

Option A was nore rectangul ar.

Okay. Option B?

Option B had five sides, if |I recall correctly. It's
been referred to as pol ygon during these heari ngs.

Ckay. So based on the review of the files, your site
visit and all the information that you obtained, did you
anal yze that information?

W did, yes, yes.

VWhat was the purpose of analyzing that information,

techni cal peer review report?

W were engaged to do a peer review, so we viewed it

as we were asked to | ook at an application, and we were
asked to | ook at -- when we do a peer review we | ook at
the requirenents for submtting an application. Are the
requi rements being net? Wre all of the -- there is a
checklist. Are all the requirenments in the application?

Were there anything mssing? |If so, we would |ist them
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Was there any information that perhaps m ght be

I nconsi stent or hard to understand? W |ooked at that.
And then fromthere we | ooked at the -- I'll keep
referring to it as Option B. W |ooked at Option B with
regard to the effect on navigation primarily under the
Sout h Ki ngst own Boating and Wat erways Ordi nance in terns
of its effect on personal watercraft and waterskiing or
towed water sports which is really what those sections of
the ordinance really pertain to.

Do you recall which sections of the ordinance that you
revi ewed of the South Kingstown ordi nance?

Yeah, | can | ook up the nunber here. |It's in the report
here. It is Part 3, Chapter 4 of the ordi nance.

And for the record, can you state which are the two

ordi nances that you focused your peer review on?

Yes. So it was the CRMC regul ation, and for the

ordi nance it was the Town of South Kingstown has enacted
a boats and wat erways ordi nance, and it's listed as Part
3, Chapter 4 of their town ordi nances.

That applies to the people who are recreating in South
Ki ngst own on Segar Cove and Potter Pond?

Yes, as well as anybody operating a boat in South

Ki ngst own.

I know there was sone distinction made. So on
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Chapter 4-8-1, what was that ordi nance?
Section 4-8-1 said -- thereis alittle bit before this.
| don't have the entire section, but it says:

"No wat erskier or his or her boat shall approach any
stationary or noving object closer than 200 feet except
as maybe incidental to starting or finishing a run. Nor
shall any waterskier ski within any designated channels."”
Ckay. \What about Chapter 4-8-67
Yes, 4-8-6 | have sayi ng:

"No person shall operate a personal watercraft
within 200 feet of sw mers, divers, shore or noored
vessel s except at headway speed.”

I n your experience doing navigational inpact assessnent,
what is the purpose of these two ordi nances on boaters?
It's really geared towards public safety. |If you really
drill down into it, it's really trying to prevent
sonmebody fromskiing into an object and obviously the
negati ve consequences that could result.
Ckay. Payson, are you famliar wth the existing
condi tions of Potter Pond?
Yeah, fromsite visits that | nentioned previously and
al so fromreview of aerial photographs.
kay.

MR CAPI ZZO | want to, if you could share
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your screen with us, and if you could for the record and
Madam Chair, part of the Exhibit -- excuse ne.

Qpposition Exhibit 1 figure, why don't we start, Payson,

with figure -- hold on one second, I'"'msorry. | think
it's 1A
Payson, can you zoomthat in? | know we mght |ose --

How is that? That's good.
[ DOCUMVENT DI SPLAYED]

MR, CAPI ZZO  Can everybody see that okay,
Madam Chair or Subcommttee nmenbers, would you like it
bi gger ?

CHAIl RAWOVAN CERVENKA: | have it on ny big
screen so | can see it well. Maybe I'll ask the other
Subcomm tt ee nenbers.

VICE CHAIRVAN CO A: | amfine.

M5. REYNOLDS: | am al so fine.

MR. GOVEZ: Also fine.

MR, MURRAY: It's not an issue. |It's fine.

MR CAPI ZZO. Thank you.

Payson, |'m showi ng you a docunent that's been nmarked as
Figure 1A as part of your tech reviewreport. Do you
recogni ze this docunent?

| do.

In addition to the materials that you reviewed as part of
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your -- how | ong have you been involved with this matter
for?

| think since probably first quarter of 2018.

And you have been present at both of the previous
hearings as well as today and |listened to the testinony
of all the w tnesses?

That is correct. | did step away for the redirect of

Dr. Rheault for a few m nutes.

Al right. 1'mgoing to go back for the record to
Figure 1A. Do you recognize -- you said you recogni ze
this docunent. Can you explain to the Subcommittee, this
docunent has already been presented | believe in

Dr. Rice's testinmony for IDonly, but if you could
explain to the Subcomm ttee what we're | ooking at here.
Yes. So Figure 1Ais, it's entitled Existing Conditions
2020 Ecol ogi cal and Recreational Resources. It's an
aerial photograph overview, and the aerial photo I
believe is from 2018 as well as a variety of publically
available A S |l ayers showing things |ike chartered water
depths fromthe north chart, the shoreline of Segar Cove,
M. Raso's existing aquaculture | ease and public access
points within Potter Pond. It also culls out the areas
of Potter Pond and Segar Cove specifically.

Just for the record so it's clear, how are the public
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access points referenced in this docunent?

The public access points are shown as yellow triangl es,
and there are unverified public access points that were
in the G S data that is shown as red circles.

For the record, where are the public access points on
Segar Cove?

The public access points on Segar Cove are on the western
shoreline, so the southwestern shoreline of Segar Cove.
kay. There's also a -- you've mapped out M. Raso's
current aquacul ture operation; is that correct?

That is the -- yes, yes. That is based off the Rl DEM
current nmappi ng, yes.

That's not fromthe GPS coordi nates that you took when
you were out there?

That's correct. That's fromthe G S data | ayers that
were available in the spring when we rechecked all this.
When you say RIDEM you are referring to the Departnent
of Environnmental Managenent, correct?

| am yes.

The nunbers that appear in Segar Cove, what are those? |
see several nunmbers. Wat are those nunber reflective
of ?

Yes, so in Segar Cove it says 53.5 acres. That's the

nmeasured side of Segar Cove. And when we neasured that,
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we drew a line fromthe tip of Gardner's Island and the
tip of Ram Point to neasure that area in GPI'S, and we

al so conputed the percentage of Potter Pond as

16.3 percent. Potter Pond is listed in a variety of
publications, and we verified that it's about 329 acres

I n size.

How | arge did you say Segar Cove is?

53 and a half acres. | think it's just over a thousand
feet wide at the point where M. Raso is proposing his

| ease. | just measured that earlier today.

Are you aware based on the materials that you have

revi ewed of how many deep water coves are on Potter Pond?
I am yes. | believe there are two.

If you could point out where the two are just for the
record --

Yes, so Segar Cove is here. |I'msorry, that's the
northern basin or Skier's Cove, and Segar Cove is right
her e.

Ckay. So there is a notation below the green areas. Can
you explain to the Subcommttee, | know it speaks for
itself, but can you tell us how you cane up with that?
Yes. On the Rhode Island G S data portal there's a | ayer
cal |l ed subnerged aquatic vegetation with a date of 2013.

Ckay. | want to draw your attention nowto figure --
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actually, let's stay here for a sec, Payson.

Payson, when you were on the cove for your site
visit, can you show us the areas that you went to, that
you observed firsthand?

Yes. So Segar Cove is here. So we boated through this
area of Segar Cove, so really fromthe Cooney property
down to about where the nooring field is on the southern
end about here. W went into -- this is Sycanore Cove if
| remenber correctly. W went in here. There was a | ot
of yograsse in there as the thing shows. |It's fairly
shall ow. We went around M. Raso's |ease over here.

What was the depth over by M. Raso's |lease, if you

r enenber ?
| don't really recall the depth. It was not that deep.
You coul d see bottom when we were in the boat. |t wasn't

deep enough that you were afraid you were going to run
aground in the small boat we were in, but you could see
the bottom

Where el se did you go?

We also transited up here into the northern basin or

Ski er's Cove.

Al right. |If you could scroll to, for the record,
Figure 1B. Wat are we | ooking at here, Payson? Do you

recogni ze this?
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| do, yes. So Figure 1B in our report is dated existing
conditions. I'msorry, it's entitled Existing Conditions
2020. It's available for towed water sports.

VWhat is the rel evance of this docunent in your anal ysis?
Thi s docunent, what we're doing is illustrating the area
that is available for towed water sports. It has been
previ ously described, and | described earlier, the South
Ki ngst own ordi nance has the 200-foot buffer off the
stationary objects, docks specifically in this case. So
what we did is we put in, and shorelines, we put a
200-foot buffer -- I'"msorry, not the docks, which is the
red indications in here.

We also noted M. Raso's existing | ease as being a
stationary object as well and there is a 200-foot buffer
there. The green hashed areas are the remaining areas or
the area available, and that total -- in Potter Pond that
total is 81.84 acres.

That's avail able for towed water sports?

In all of Potter Pond, that's correct, of the 329 acres.
Just to confirm what are those two areas that are
avai |l abl e?

The northern basin and Segar Cove. | should al so note,
too, in the green hatched is based on water depth as

well. There are areas that are not shown in red that are
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not green hashed either. Those are the shallow areas or
Sycanore Cove which has a | ot of yograsse close to the
surface where you couldn't really ski
You have the southern part of Segar Cove, fair to say,
it's all red; is that correct?
It is all red. There are docks pretty nmuch around that
perineter of that southern portion of Segar Cove as well
as the adjacent cove to the east.
Is there a nooring field in the south part of Segar Cove?
There is, yes.
Can you show us where that is? D d || |ose you, Payson?
Nope, I'mstill here. Yes, there is a nooring field in
t he southern part of Segar Cove.
Can you show us with your cursor where that area is,
pl ease?
Ri ght about here.
kay.

MR CAPI ZZO  May | have just one nonent, Madam
Chair?

CHAIl RAMOVAN CERVENKA:  Yes.

[ PAUSE]

Payson, can you pull up, | believe it's -- it would be
opposition -- well, it would be figure -- actually, |

don't know if you have this. |It's Figure 1. | don't
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know i f you have that, Payson.
| should. Figure 1 fromour report?
Yeah.
W have a 1A and a 1B.
I"mgoing to ask you to stop sharing and I'Il put it on
the screen. It's in our record. Rather than have you
shuffle through your stuff, if |I may, Madam Chair.
Can you see that, Payson?
| can, yes.
Do you recogni ze this docunent?
| do, yes.
I|"mjust going to scroll down to the bottom For the
record, Payson, what docunent is this?
It says Figure 1 Segar Cove docks and nooring areas,
Sout h Ki ngst own, Rhode | sl and.
Do you recogni ze this docunent?
| do.
How do you recogni ze it?
| recognize it as an ESS docunent.
What was the purpose of generating this docunent?
| don't have the context of what docunent this went into,
just seeing the figure alone. | believe it was prepared
as part of our work. | just don't renmenber the context

what docunent it got to.
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Can you tell us what it references though in |ooking at

t he key?

Yes. It references Segar Cove. It shows the nooring
area as a dashed gray line, and then there's a count of
the docks. So the docks are nunbered 1 through -- |
can't really see that nunber. | think it says 26,

t hi nk.

Ckay. Can you tell nme where -- you said when you did the
site visit you observed Ms. Cooney and M. Qigley's
property. Do you know where that dock is, do you recall?
| do, yeah. |It's |abeled as 1.

Ri ght here?

That's correct, yes.

Where the cursor is right now, that is Ms. Cooney's and
M. Quigley's property?

Yes, it is.

How about M. Hunt's property?

M. Hunt's property is on Ram Point, right there.

Where your cursor is here is reflecting Ranmis Point?
That's correct.

Hi s dock is right here; is that correct?

Yes, yes.

Okay. And do you recall where M. Latham's property is?

Yes. He's at the tip of Gardner Point on the north side.
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Ri ght over here?
Correct.
This is reflective of the nooring field as well; isn't
that correct?
That's correct. Wiile we were doing this we requested
the layout or the map for that nooring field fromthe
har bor mast er .
Ckay.
| believe that was done in 2018, but |I'd have to go back
and | ook to verify the date in our files.
kay. |I'mgoing to stop sharing, Payson, and ask you to
share again, please.

If you could go to 4A please, and if you can zoom
that in as well. Do you recognize this docunent,
M. Witney?
| do.
How do you recogni ze this docunent?
This is a docunent that is in our report entitled,
“"Figure 4A, originally proposed aquacul ture | ease
wat er sheet avail able for towed water sports in Segar
Cove. "
Can you explain to the Subcomm ttee nenbers what the
pur pose of this docunent is?

Yes. So simlar to the docunent that we were just

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 3 - November 17, 2020

374

| ooking at, this focuses in on Segar Cove itself. It
shows the nooring area, it shows the 200-foot nunicipa
ordi nance buffer off of stationary objects, and then al so
appl i es that 200-foot buffer to the originally proposed

| ease configuration that was in the application of

M. Raso.

When you say "the original," that's the one that's been
referred to as -- is it A?

| believe it's A yes. |It's the rectangul ar

configuration that's shown.

Just so we're clear, in the center of that, the green
area avail able for towed water sports, | know Segar Cove
said 58.3, but you've got it in the green that the area
avail able for towed water sports is what?

So Segar Cove is 53.5. The area in the green hatch is
the area, the remaining area avail able for towed water
sports, and that is 20.2 acres.

Ckay. That would be all the green area right there,
correct?

Correct.

kay. Then if you could go -- Payson, again, you
prepared this based on your review of the materials, the
site visit, and your review of relevant G S docunents and

charting this 200-foot buffer as well as the proposed
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boundaries as prepared by M. Raso in his application?
That is correct. |'ll just qualify that | did not
physically prepare this figure. It was prepared under ny

supervi si on

Ckay. If you could go to Figure 4B. If you could, for
the record this is Figure 4A, ESS G oup nodified proposed
aquacul ture | ease areas avail able for towed water sports
in Segar Cove; is that correct?

That's correct.

Were you involved in the preparation of that docunent?
Yes, yes.

Can you tell us what we're | ooking at and what went into
the preparation of this docunent?

This is the sane context as the figure we just | ooked at
for Figure A. The difference here is that it shows what
is being referred to in the hearing as Option B, the

pol ygon shaped | ease configuration that was the subject
of the March 2018 suppl enental application, the revised
| ease area that M. Raso subm tt ed.

So this is his proposed aquaculture that's been
referenced as B; is that correct?

That's correct, yes.

The aquacul ture, proposed aquaculture site, is in orange

for the record?

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 3 - November 17, 2020

376

It is, yes.

Where did you get those coordinates fronf

The coordinates were provided in the application of

M. Raso. | believe there was one coordinate. | think

sonebody el se testified to that earlier that was a
duplicate, and | believe -- | don't renenber if we
i nqui red, but we were able to strai ghten out what the
correct coordinates were by review of the record or

inquiries with CRMC

Ckay. It's a fair and accurate representati on of Segar
Cove?
Yes, yes. It's all based off G S data and aeri al

phot ogr aphs, yes.

Can you explain to the Subcommttee where you get the
aerial phot ographs?

The aerial photographs, there are a variety of sources.
These phot ographs actually were published by NOAA the
Nat i onal Cceani c Atnospheric Adm nistration. They did a
| ot of inmagery of the coast, post-super storm Sandy. And
this is fromwhat is called the Sandy orthoi magery set
and has a date of 2014.

The G S coordi nates, where do those cone fronf

The @S -- which @S coordinates are you referring to?

In the regards -- how do you figure out, | guess for the
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Subcomm ttee, the 200-foot buffer zone when you're
preparing these figures?

So in GS you can establish a buffer off of a point. So
in the case of the | ease we established a 200-foot buffer
of f of the corners of the |ease and then connected them
you know, basically between it, |lines and curves. For

t he docks, using the aerial photographs, we pointed the
selector or the cursor at the end of that dock in the
aerial photograph and drew a 200-foot radius or buffer
around that dock. So with docks being along a short

per pendi cul ar object, you get a circle at the end and you
get a line going back to the shore that connects it.

Can you show us the corners of the |ease that you're
basi ng t he 200-foot buffer?

Yes. So this is the southeastern corner. This is the
sout hwestern corner. We'll call this the western corner
And then this is the northeastern -- northwestern corner
The boundaries comng off the west side of the proposed
facility, correct?

West and sout h, yes.

kay. Ckay. In regards to the, again, the AS

coordi nates and the NOAA aerial photographs, those were
used as part of your analysis in each of the figures that

we presented so far?
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That's correct, yes.

You were involved with the preparation of these figures
as a part of your technical review?

Yes.

Payson, can you go to -- let me ask you this. Are you
famliar wth M. Raso's existing aquaculture facility?
Yes, fromreview of photographs and then fromthe tine we
spent on the boat just being around it.

kay. |If you can for the record nove to Figure 2,

pl ease. Payson, can you describe for us what you are

| ooki ng at here and what you prepared in this figure?
Sure. This is Figure 2 fromour report. It's entitled
“Evol ution of Potter Pond Aquaculture Lease."” So it
shows M. Raso's existing |lease in the southern end of
Potter Pond. There's an inset in the bottomleft-hand
corner showing the location within Potter Pond. And as
the title states, it shows the evolution of M. Raso's
| ease in two regards.

One, it shows the authorized | ease boundaries from
various CRMC assents that lists the corners to those
boundari es, and we used the |atitude and | ongitude
coordinates to plot those in GS. And then we al so
| ooked at various aerial photographs that are publically

avail able, the tinmes subsequent to those authorizations,
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and we neasured the boundaries of them based on what we
could see in the aerial photograph.

You coul d see in this photograph here, you could see
the rows of the various cages and the various pieces of
his farmfromthe aerial photograph. This aerial photo,
again, is fromthe 2014 NOAA Sandy set.

Ckay. So can you wal k us through M. Raso's first

aquacul ture farnf? Use the cursor to show us where that
iS.

Sure. So the first one is the 2002 | ease denoted by this
yellow line here. |It's also noted 2002. And that was
authorized at 1.33 acres. Wen we | ooked at aeri al

phot ographs, it looked like it was a little bit bigger
than that, and it was about 1.63 acres neasured.

2004 is the red dashed line showmn here. 1'Il trace
it. The 2004 assent authorized the |ease area to be
3.8 acres. \When we reviewed aerial photographs, we
nmeasured it at about 4.98 acres. The green boundary is
t he 2007 assent coordinates. |'msorry, yeah, the green
as it's shown here. That assent authorized the | ease
area at 6.9 acres. \Wen we reviewed aerial photographs
we nmeasured it at 8.44 acres. Rhode Island Hi storical
Preservation and Heritage Comm ssion |letter to CRMC dated

January 10, 2018.
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Can you explain when you say you neasured aeri al
phot ogr aphs, what does that entail ?
So we | ooked at -- with these aerial photographs, we
| ooked at the extent of where we could visibly see
structure on the bottom or cages on the bottom | think

peopl e have been using cages as a term Then we draw a
boundary simlar to what we've shown here. In 3 S you

can get the area of those boundari es.

Okay. | think you referenced that is 2007; is that
correct?
2007 is where | left off the green, correct.

Ckay. Then go to your next one, please.
Yes. So this is where it gets a little bit harder. The
green -- the light green boundary and the orange shadi ng
is the | ease coordinates that are in the DEM map
docunments. That listed at 9.68 acres in 2018. Then al so
in 2018 the purple triangles are the GPS point that we
were tal king about earlier that we acquired while we were
out there during our site visit on June 29, 2018.

And then lastly, we reviewed the Rl DEM aquacul ture
| ease maps information again earlier this year, and now
the | ease boundary is at 6.94 acres, and that is the
orange area that is shown.

Just to take a step back. The purple triangles are your
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ESS and your coordi nates that you took when you were out
there at the site visit, correct?

That is correct, yes.

Okay. And just to go back, and | think -- were you
present for M. Beutel's testinony about this aquaculture
facility?

| was.

Ckay, and | think he referenced sonething that the site
had grown, that he was notified that Perry's site had
expanded and that it was then corrected; is that correct?
That's ny recol |l ection, yes.

I's that your understanding of | guess the -- we'll go
back. He was approved. You reviewed the previous
assents that Perry had?

We did, yes.

So 2002, 1.33; 2004, 3.8 that was approved by Coastal;
and 2007, 6.9?

That's correct.

That's where it should be at, that's the | ast approved
assent ?

That's the last that we saw in the records, that's
correct.

The neasurenents that you referred to as ESS neasured at

8.44. Can you explain to the Subcomm ttee agai n where
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those coordinates cane fron? Was that fromthe aerial
review in | ooking at the | ayout of the oyster operation?
It was, yes.

Okay. Do you know who notified M. Beutel of the
expansi on of that facility?

| don't, no.

MR CAPI ZZO Al right. MdamChair, |I'm

marking all these. | just want to confirmthey are
figures. | would like themall to be marked for ID
purposes. | will be noving to enter themin as full
exhi bits based on his testinony as we go through. 1'm

going to do it in a group versus one by one.

CHAl RAMOVAN CERVENKA:  Let's mark those ID only
at this point.

[EXH BI T #15 MARKED FOR | DJ

MR, CAPI ZZO  Ckay.
Payson, are you famliar with the type of operation that
M. Raso has at this |ocation?
Primarily fromlistening to his testinony earlier and
then just observations that we nade that day during the
site visit.
kay. | want to take you to the site, your review of his
application. You said you reviewed the application that

he submtted?
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Yep, we did.

What' s the purpose of that review?

As | was testifying earlier, that was part of our
technical review W |ooked at the contents of the
application and then | ooked at it in ternms of the South
Ki ngst own or di nance.

Payson, if you could go to Figure 4E, please. Do you
recogni ze this docunent?

| do.

Can you tell us how you recogni ze this docunent?

Yes. This Figure 4E fromour report, and the title is
Modi fi ed Proposed Aquaculture Lease Distance to
Shor el i ne.

This is the polygon shape that you were tal king about?
Yes.

I think you referenced an email from M. Raso that was in
the file that you reviewed that this was the revised
pr oposal ?

| did, yes. March 14, 2018, if I'mcorrect.

What ' s your understanding of this proposal?

My understanding is it was revised fromthe previous
submttal. The actual -- as M. Raso testified in the
application, he wants to farmoysters and bay scal |l ops

withinit. W also neasured the wwdth of it. W did
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preparation of testinmony. It was about 280 feet at its

W dest fromeast to west, and it's about | want to say

about 500 feet long. | just can't find that in my notes.
[ PAUSE]

Take your tine.

Yes. I|I'msorry, 810 feet long fromnorth to south.

So can you show us with your cursor fromnorth to south?

Yes, so fromnorth to south is probably here to here,

810 feet. We didn't go diagonally. And then this is

about 280 feet.

For the record, when you say it's 280 feet, what is

280 feet?

The wi dth, east to west.

810 feet |ong?

Yes, north to south.

Are you famliar with that area that is referenced in

this aerial?

| am That was part of where we went by boat. As |

menti oned, we put the boat on each of these corners,

mar ker buoys.

What was the purpose of that?

| was tal king about that earlier. The idea was to go out

there and identify the location and al so put the boat on

it and be able to take photographs so we could visualize
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where the boundaries woul d be.

Ckay. Do you see M. Hunt's property on this figure?

| do. It's on the lower left.

What is that road right there? 1Is that -- can you tel
nme, did you have an opportunity to go to that road?

| did. That's the access drive to M. Hunt's property
from Segar Court.

Ckay. How did you determ ne the di stance between the
western side of the proposed aquaculture farmto the
shorel i ne?

We used the shoreline that was in the G S data | ayers and
the plotted | ocation of the proposed | ease, and then used
the neasuring distance tool and G S to establish those
and rounded it likely to the nearest foot.

You heard Audi e Osgood testify about the distance of the
| ease fromthe shoreline?

| did.

And can you tell us what your analysis revealed in the
di stance of this proposed |ocation to the shoreline?
Yes. W show that fromM. Hunt's property closest to
is house, we note a dinension of 10 feet fromthe
shoreline, and then farther to the north there's a

di stance of 23 feet. | think -- we didn't show it here,

but the farthest distance between the westerly shoreline
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and the eastern shoreline in the | ease is about 65 feet.
Can you show us that with a cursor, please? | lost you
t here.

Yeah. | think it's probably right about here is the
wi dest point. | believe we neasured that at about
65 feet.

Ckay. What are the nunbers? | see at the top of the
screen a 5, a 6 and a 6. Can you tell us what those
nunbers are?

Those are the soundings that are in the NOAA water depth
| ayer fromthe navigational chart.

Did you have an opportunity to observe the shoreline
along M. Hunt's driveway, that road, private road and
dri veway?

Yes.

Can you tell us what observations you nade?

Yeah. (Obviously like the aerial photographs show,
there's vegetation very close to the shoreline. There's
a conbi nation of nostly rock, cobbles al ong that
shoreline. If nmenory serves, there are sone areas where
there's sand interspersed in there as well.

Al t hough not reflected here, how far is this aquaculture
farmfromthe closest point of M. Hunt's house?

We neasured it at about 200 feet.
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And the cl osest point to the shoreline?

Wuld be -- fromthe | ease would be 10 feet.

kay. Correct ne if I"'mwong. D d you say it was

810 feet that this runs along the shoreline?

No. Along the shoreline it is 900 -- hold on. Let ne
get mnmy nunber of ny notes here. I1t's about 900 feet. |
think it was just over.

Can you show us what that 900 feet enconpasses, please?
Yes. It would be here fromthe southeastern corner to
this easterly corner to what we were calling earlier the
nort hwesterly corner.

You nentioned 810 feet. What was that reflecting?

That 810 feet was a north/south | ength.

Ckay. Did you al so have an opportunity, M. Witney, to
review M. Raso's application?

We did, yes.

VWhat was the purpose of that review?

Like I was tal king about earlier, it was to do a
techni cal peer review, and we | ooked at the requirenents
under CRMC for the conponents that need to be in an
application and to check off to see whether those
conmponents were in there or not, identify any
deficiencies or any inconsistencies, or none if there

were none.
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What was the result of your review of the application?
We did find sone deficiencies in there. They are
outlined in detail in our report. But just as an
exanpl e, the 2017 application did not provide distances
fromthe | ease boundary to the shoreline, which is a
requirenment. There was a cross-section in that
application that depicted about 20 feet of the | ease area
rather than the full cross-section that the regul ati ons
require. Some of those deficiencies were addressed in
the 2018 application, but when we | ooked at the 2018
application, like | stated earlier, there were sone

I ncorrect coordinates for the | ease corners in there.
There was a duplication of one coordinate, and two
corners. And then there were also differing | ease
configurations in the informati on that was provi ded as
wel | .

What do you nean by that, there was different --

It showed the Option B. The previous one, as | said, we
| ooked at the revised and used that as -- that's the
revised configurations, but there was al so naps, and |
bel i eve they nay have been generated by DEM subject to
check that showed rectangul ar configuration, stil
information that was in the 2018 application. So it was

i nconsi stent .
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Ckay. What's the significance of those inconsistencies?
| think in terns of the inconsistencies it really nakes
review by all the parties involved, by the public and by
CRMC nore difficult because not only are you revi ew ng

i nformation, but you're trying to deci pher what the
applicant is intending.

In your review of that application, was there a reference
-- do you recall if there was a reference to 150 feet
east to west?

There was -- it was in the staff report, actually. There
was an email in the staff report that tal ks about

150 feet west, and in the staff report there's an emil
attached there. |It's a February 26, 2018 enmail that was
responding to objections, is howit's described, for

M. Raso. | believe it went to M. Beutel.

In that email there's a statenment in there, and |
have it quoted here in nmy notes here. It said "narrow
the area for skiing by approximately 150 feet from east
to west in the center of the area proposed,” and there's
a parenthetical, "see attached." But we did not see
anything in that email that was an attachnment, so | am
not quite sure what she is referring to in ternms of the
attachnent. It seens like it would be a nap of sone

sort, but we never sawit.
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was provided to M. Beutel and you reviewed his staff
report, M. Beutel's staff report?

| did.

You were present for M. Beutel's testinony that he
referenced that M. Raso attenpted to address the

obj ectors' concerns of the residence?

Yes, | did listen to M. Beutel, and he did nmake that
statenent in his testinmony as well as in the staff
report.

Are the nunbers that M. Raso provided in that email
dat ed February 26, 2018 to Dave Beutel, were those
nunbers that he provided to M. Beutel accurate?

That 150-foot wi dth, or reduction narrow ng, those are
the words he used, of the waterskiing is not accurate.
As | testified earlier, we neasured the width east to
west of the | ease area at 280 feet.

Can you show the Subcomm ttee where that 280 feet is on
this map?

Yes. Again, it was fromthe easterly boundary over to
the westerly boundary here.

The width at its wi dest point | guess you could say?
Yes.

MR CAPI ZZO May | have one nonent, Madam

390
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Chair?
CHAIl RMOVAN CERVENKA:  Yes.
MR, CAPI ZZO  Thank you.
[ PAUSE]
Payson, in regard to -- let's talk about M. Hunt's
property. You said it runs at least -- the full length

of the |lease runs 916 feet?

913.

I'"msorry, 913 feet.

Yes.

The closest point is 10 feet to his shoreline?

That's correct.

In your opinion, if this aquaculture facility was here,
can you tell us how that would inpact navigation in this
area?

MS. NOONAN: (Obj ection. Foundation. He hasn't
spoken at all necessarily about recreational activities
to date. He's just given us neasurenents of diagrans.

MR, CAPI ZZO  Madam Chair, | think he testified
as to his famliarity wwth this area. | didn't ask about
recreational activities. | asked about the navigational
i npact that this would have, which he has been qualified
as an expert to discuss.

CHAl RA\MOVAN CERVENKA:  1'I1 allow it.
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Does that nean | can answer?
Yes.
Can you repeat the question?
MR, CAPI ZZO Lisa, can you read that question
back?

[ THE RECORD WAS READ BY THE COURT REPORTER]

We were just tal king about the 10 feet between the
boundary and M. Hunt's property. So paddle boards and
kayakers could still get in there. As M. Raso
testified, the east side of the | ease is where he intends
to put the floating cages. So that could still go on in
there. Potentially, nmaybe, if the wnds were correct a
very snmall sailboat. | could actually see nyself trying
to do that as a teenager trying to do that.

In terms of powerboats with 10 feet, a typica
powerboat is 7 to 8 and a half feet or so, and given the
proximty of the shoreline, the water depths are probably
fairly shallow in there, although we didn't neasure them
| don't believe it's a sheer drop, so that would restrict
the ability to navigate in a north/south direction al ong
that 10-foot area.

Wul d you be able to launch a boat fromthe shoreline
into this area?

Per haps a snmall kayak or a standup paddle board. You'd
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probably need the limts of that and be able to get out.
And which direction, | guess based on your observations,
woul d you have to travel in order to get out?
The easiest --

M5. NOONAN: nbjection. Wen you say "get
out," I"'mnot sure if we're still in the 10-foot area or

sonmewher e el se.

MR CAPI ZZO | can rephrase that.
Payson, if you were to navigate in this area, where woul d
you navigate into this area? How would you access this
area by boat if the farmwas | ocated here?
By boat you would navigate fromthe west to the south to
this area as you woul d now.
Ckay. Payson, did you also, as part of your review,
review t he noi se ordi nance for South Kingstown?
W did, yes. | did not personally do it, but a nenber of
ESS di d.
Did you review the results of that person's review?
| did.
And what was the purpose of that review?
That revi ew was, again, knowi ng that an aquacul ture
facility does generate sone |evel of noise, we felt it
was appropriate to look to see if there was a noi se

ordinance in the town of South Kingstown, and there is.
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It's under Section 507 of their ordinances.

Ckay. \What type of operations -- in your review of

M. Raso's application, what type of noise would be
generated at this facility based on your review?

Based on our review, we were envisioning the use of

tunbl ers or pressure washers. People obviously who are
working all day tend sonetines to have a radio, and that
was what we believe may have been, obviously tal king as
well. People talking back and forth across a | arge area,
maybe doi ng that at el evated voice |evel, so...

And based on your review of the South Kingstown

ordi nance, what does that ordi nance require?

The ordi nance regul ates noise, and it basically regul ates
noise from-- 1'll quote the ordinance. |t says:

"Any new conmerci al and industrial use and proposed
source of sound to be | ocated anywhere” within the town
of Sout h Ki ngst own.

And is aquacultural use exenpted fromthis?

It is not. There's a list of exenptions in

Section 507.12, and aquaculture was not |listed as an
exenption in that I|ist.

What does the sound ordi nance say in regards to the
deci bel I evel s?

It provides a variety of different criteria, but for
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residential receptors which would be the nearest that we
have here, it states basically that a noise in excess of
60 decibels, d/b/a is howthey note it, and they would
consi der that "excessive, unnecessary, and in violation"
of that section.

You said you read M. Beutel's staff report?

| did.

Do you recall himtestifying about several of the

obj ections that he received, and one of them being noise?
Yes.

Did you agree with the statenent that M. Beutel nade
that aquaculture activities generate noi se as does

boati ng, waterskiing, tubing, selecting which noises are
tol erabl e and which are not can only |l ead to hypocri sy.

I would agree with the first part about generating the
noise. | think the other part is his opinion so |I'm not
going to coment on that. | wll note that we were just
tal king about sonme noises are regulated fairly tightly,
sone are | ess regul ated, and sone noi ses are not

regul ated at all.

Ckay. Do you have an opinion of whether or not the

noi ses at M. Raso's aquaculture farmwould fall under
thi s ordi nance?

M5. NOONAN. (bjection. | nean, if he knows
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what M. Raso's operations are. H's report does not
conport with the testinony at this hearing.

MR, CAPI ZZO | would argue, Madam Chair, that
he said that he has observed M. Raso's operations, that
he indi cated what type of equi pnment would be used at this
proposed facility, and that he listened to M. Raso's
testinony as to what type of equi pnrent woul d be used, and
that he reviewed the noise ordinance as it relates to
these types of activities.

CHAl RMOVAN CERVENKA: Did | hear from M. Raso
that he would not be using tunblers or power washers or
radi 0s?

M5. NOONAN: That's correct.

CHAl RAMOVAN CERVENKA: Wl l, he is basing it on
equi prent that this applicant has said he would not use.

MR. DESI STO The qualification did not go to
bei ng a sound engi neer or expertise in sound on it. This
I's sonething that goes beyond what this w tness was
qualified for in the first place. He's gone from being,
you know, soneone that is adept at navigation and now
that's a separate issue. The issue being noise
generation, and what that is at decibel level. He was
not qualified for that.

CHAl RWOVAN CERVENKA: That's accur ate.
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MR CAPI ZZO  The objection will stand, Madam

Chair, and I'll nove al ong.
Payson can we go to Figure 4C. | want to follow up on
M. DeSisto's coments -- statenments, excuse ne.

You said 4C, right?

Yes. Do you recognize this docunent, M. Witney?

| do.

Can you explain how you recogni ze this docunent ?

This was part of our report that was submtted.

And ESS prepared this docunent?

Ve did.

You were involved in the preparation of this docunent?

| was.

Can you explain to the Commttee nenbers what we're

| ooki ng at here and what the purpose -- first, what we're
| ooki ng at.

Yes. So Figure 4Cis entitled "Mdified proposed
aquaculture | ease areas.”" |I'msorry, "Mdified proposed
aquacul ture | ease, areas available for towed water sports
i n Segar Cove."

Okay. This is simlar to what we | ooked at before in
other figures, the red areas of the buffer zones, the
200-foot buffer on the 200-foot South Kingstown buffer;

is that correct?
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That is correct.

You have indicated a work vessel that has not appeared in
previous figures. Can you explain the -- can you explain
why you put that in there, please.

Yes. The ordi nance says, as we were discussing earlier,
it tal ks about stationary objects. A stationary object
could be a noored vessel.

In observing M. Raso's existing | ease when we were
out there, he has | think he testified earlier a 30-foot
pontoon boat. Wat we did is we put a rectangle for a
wor k vessel. | would have to check to see the exact
length. W may have estinmated the I ength of that vessel
alittle longer than what M. Raso testified, but the
point of this figure was to put that vessel at various
| ocations al ong the boundary of the | ease where it could
potentially be sitting. It could also potentially be
within the | ease, but we | ooked at the boundary to see
how far that would push out the 200-foot buffer since
soneone operating a boat or sonebody skiing or tubing
behi nd a boat would have to maintain that 200-foot
separation fromthat quote unquote "noored aquacul ture
vessel . "

You heard nme ask Dr. Byron and Dr. Rice and | think

M. Osgood about stationary objects and whet her or not
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you believe that this proposed aquaculture farmis a
stationary object.

| did hear those questions, yes.

What is your opinion as to whether or not this

aquacul ture farmis a stationary object?

| believe the cages and the floats are stationary

obj ects, yes.

What about the -- | want to be fair here. W're not
saying there's going to be three vessels working this
site. You just put the vessel, you have it as a work
vessel at the different |ocations as you indicated in
your testinony?

That's correct, on three sides to illustrate the
difference. One could conpare Figure 4B to Figure 4C and
see the effect of a vessel being on the edge of those

| ease -- in those positions.

Ckay. And would that type -- | recall M. Raso
testifying to putting the work vessels on the inside of
the | ease area, so on the eastern portion of that | ease
area?

Yeah. | don't recall exactly what his testinony was
about the position of the vessel.

Wel |, based on your review and anal ysis, would you be

able to get one of those work vessels on the eastern side
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cl osest to the shore of this aquaculture facility?
Probably in places, probably at the southern end cl oser
to M. Hunt's house and then maybe up at the northwestern
corner in there. |1'mnot sure what the draft of his
vessel is and whether he could go past that 10-foot
narrow point that we previously have been di scussing.

How far is M. Raso's proposal fromthe Ram Poi nt

headl and?

| believe about 400 feet.

Coul d you show from what point you' re neasuring from and
what the headl and is?

Sure. So the headland is this point right here. So the
point in that distance there is probably about 400 feet.
Ckay. Do you recall how we entered and exited Segar Cove
on the notorboat ?

Yes. So we entered, originally left fromM. Lathams
dock. When we went up to the northern basin, we cane
back and we followed a course visiting M. Raso's dock
back through here and then made the turn around the

headl and.

How many points of -- how many points are there to access
Segar Cove from Potter Pond by notor vessel?

One by boat.

Where is that?
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It's between Ram Point and Gardner's Island right here.
If you were on a personal watercraft comng from Potter
Pond, where woul d you access Segar Cove?
It would be the sane | ocation.
Payson, wal k nme through. You said you did a sinulation
inthis area. Can you show us -- when | say sinulation,
you were on a powerboat with M. Latham who was show ng
you the route he would drive if he would be waterskiing,
or as you referenced tubing. Can you show us where you
did that, please?
Sure. To do that I'"'mgoing to switch to another figure.
It's Figure 5 in our report. | have this in two ways.
If the Subcommttee can | et ne know what they can see
best .

Figure 5 in our report is a side-by-side conparison
Is that big enough for the Subcommittee? | also have
this separated into figures on the sane size that we were
just looking at as well. W can just |ook at them one at
a tine. Wuatever is best for the Conmttee.

CHAl R\MOVAN CERVENKA: | can see it, but again,
|'"ve got a larger screen kind of behind me. |[If anyone on
the Subcomm ttee has a problem seeing this, maybe
articulate that now and then we can do one by one. |

don't hear anything. You can do the side by side.

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 3 - November 17, 2020

402

THE W TNESS:. Very good. Thank you, Madam

Chair.
So this is Figure 5 in our report. It is entitled, Segar
Cove Towed Water Sports Denonstration. So, as |
testified earlier, while we were out there we had
M. Latham we asked himwhat is the typical |oop that
you wi Il do when you're towing a tuber or a skier behind
your boat. That's obviously going to vary for various
conditions. The day we were out there it was a beautifu
day. There were no boats out there outside of a couple
kayakers while we were doing this. There were boats that
did enter the cove before and afterwards.

So on the left side shows Segar Cove as we were
| ooki ng before. It shows the 200-foot ordinance buffer
wi t hin Segar Cove under existing conditions. And so we
asked, like | said, M. Lathamto bring the boat up on
plain and drive it the way he normally woul d today.

So we did it intw directions. W did a clockw se,
and that's indicated by the cyan or the bluish |ine,
whi ch you could see the course here. W were going
cl ockwi se so we did a couple |oops clockw se and then
ended. Then we also did it in a counterclockw se
orientation by the purple |ine where we cane around this

way, around this way, and then ended down at the southern
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portion of the cove near the buffer.

As you can see, we asked M. Latham we said drive
i ke you normal Iy woul d, keeping in mnd he's got the
200-f oot ordi nance. These are not exact things. |It's
not |like you a put a gate on your GPS and just stay out
of it wwth a buffer like this. So he did a pretty good
job. He stayed pretty close to the edge of his 200-foot
buffer, as you can see, alnost in all the four |apse that
we did through here. Actually three it | ooks like. So
that was under the existing conditions.

Then once we finished that we asked him again, as |
testified earlier the day we were out there M. Raso's
mar ker buoys were in place. W had this marker buoy, if
| recall, was the one that was m ssing, and using the
coordi nates that we had we dropped a buoy there so we had
a visual reference as to where the | ease would be. W
asked M. Raso to do the same thing. W just did it
once. W were kind of getting fixed ontine. W did it
in a clockw se direction, and we asked M. Lathamto
drive his boat and then do what he would nornmally do but
assune that -- take a |look at those buoys and say you
have to keep 200 feet away from those when you tow your
skier or your tuber.

So we did the sane thing and you can see the path of

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 3 - November 17, 2020

404

the vessel indicated by the purple line. And again,
M. Lathamwas pretty good. He was pretty close to that
200-foot line visually.

For those that aren't boaters, doing distance over
water is not as easy as it is on land. There's |ess
positional reference. So it is alittle bit nore of a
chall enge. It's sonething you kind of get used to as
you're boating, but to be able to put it that close is
pretty good. It always amazes ne how boaters can put a
boat in the sane, alnobst in the exact sanme position in
wat er just by |l ooking at references, relative references
to land and to other objects.

So that was the intention, to show what the effect
of the proposed | ease could be on skiing. Again, there
were no other boats at the tinme that we did it. |If there
were two boats doing it at the sane tinme, these areas
coul d be even nore conpressed.

What's the significance of that conpression?

As you can see, the area in green gets significantly
smaller. [It's about another ten acres taken away. So
it's about a 33 percent reduction. So by conpressing
that, if you have -- as a boat that's operating out there
with towed water sports by yourself, you can see the

turns are nuch tighter and steeper. They are al npost
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90-degree turns on here. Very tight turns which neans a
little bit extra speed for the boat, neans the skiers are
getting pulled around or the tubers are getting pulled
around a little bit faster as well. So under single
conditions you' re conpressed. The area you have to work
by yourself is |ess.

If there are nultiple vessels out there, that
conpression is even nore. And not only are you trying
to, as you're navigating, maintaining your 200 feet from
stationary objects, but you're also having to | ook at the
position of your boat versus the other boat that's skiing
out there. And then also, you' re also |ooking at the
position of your boat versus the person who is either
bei ng towed on the tube or the waterskier.

As an operator of a vessel, where | do this all the
time when | tow skiers, is you're |ooking at both.
Because at any instant that person being towed could fall
and you have to obviously avoid them You don't want to
be getting yourself in a position where you could be
runni ng them over with obviously really bad consequences.
So it really conpresses the area. It's nore things for
people to | ook at, and to have to perceive and react to
as they are driving the vessel and towi ng water sports in

hopefully a safe and prudent nanner.
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Now you nentioned that -- how did you cone up -- you said
it was a loss of 10 acres. Can you tell the Subcommittee
how you cane up with that?

Sure. W go back to a couple of the other figures here.
If we go back to --

Wi |l e we have you here and we have the travel, clockw se
travel, you had indicated on the day that you were there
that you observed other recreation going on in the cove?
We did, yes.

You said there was sone kayaks?

Yes. There were sone kayaks. Just |ooking at the

pi ctures when | was preparing for testinony, they were
down in this area. There was al so a powerboat that was
transiting kind of in a north/south direction through
here. And | don't have a picture of it, but |I do recal
while we were finishing this up, just as we finished,

t hat another boat entered fromthe other part of Potter
Pond and came into the cove.

Ckay. In regards to those other recreational uses, the
kayaki ng that you observed, if kayakers were trying to
navi gate out of Potter Pond over by the | ease area, or if
a-- well, let's go with kayaks. How would they have to
travel if there's that conpressed area and they were

travel ing over by the pol ygon shape?
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VWll, | think a kayaker has a lot nore | eeway. | think
they woul d be only be conpressed by the | ease area
itself. And | think as part of what the earlier
testinony was, the floating cages were going to be in the
easterly side of the | ease. A kayaker would certainly be
| ess constrai ned. They would be able to kayak through,
based on the testinony, through the | eased area itself
just avoiding the buoys that would be in the westerly
side where the lantern nets would be. So a kayaker could
go to the west of the |ease area, could go through it,
potentially could go to the east if there's enough room
for the paddle to be able to paddle through it.

What about personal watercraft or other personal

wat ercraft, not waterskiing on the cove, or notorboats
not skiing on the cove. | know you said one on the
western side of the cove, but what about on that eastern
side of the cove trying to exit the cove?

In ternms of personal watercraft, the ordinance as we were
tal king about earlier, and |I read the ordi nance, that
section of the ordinance, it says it has to maintain nore
than 200 feet off shore away fromthe shoreline except at
headway speed. So a personal watercraft would have to
mai ntain a 200-foot buffer fromthat shoreline and then

fromthe stationary objects. Cbviously they wouldn't go
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t hrough the | ease one woul d hope.
Where woul d that put that personal watercraft or notor
vessel ?
It would push them farther out. | believe we do have a
figure that we could go to. |If I could just -- | think
we did one for that, but naybe we did not.

[ PAUSE]
4D. | think we -- 4D in our report, 4D shows the vessels

in those three locations |ike we were tal ki ng about
earlier where we put on each side to |ook at the effect
of whether a vessel was there. Cbviously, it would have
to maintain that 200-foot distance fromthere. W did
prepare -- this has not been submtted, but listening to
the testinony the other day | pulled together a figure
showi ng - -

M5. NOONAN: |I'mgoing to object. | have not

seen this exhibit yet.

MR CAPI ZZO. | amnot marking it as an
exhibit. | ammarking it as IDonly at this point.

M5. NOONAN: | don't think it matters. | nean
I don't know. | thought you were supposed to provide al

exhibits as submtted as everyone did, and this one has
not been proposed. Al | have is this conpressed thing

on ny Sscreen.
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MR. CAPI ZZO. Madam Chair, this is simlar, the
sane aerial view W are providing it for the
Subcomm ttee nenbers to see what the area woul d | ook
like. 1t was not provided in the initial filing which
was filed on Thursday as requested by the executive
director. | would like the witness to be able to
testify. It is not any different than what we provi ded
previously as it relates to the aerial in the 200-f oot
buffer that's referenced.

Payson, what is the only difference with this --

M5. NOONAN:  Well, wait --

MR DESI STO Madam Chair, you know, to ne this
is a newone. Wile |l understand that it m ght be
simlar to others that were submtted, |'m wondering why
the others that were submtted can't be used to prove the
truth of the matter asserted on this one as opposed to
this new docunent which is going to be used for
identification purpose only, but | assunme won't be
submtted afterwards as a full exhibit.

MR CAPI ZZO  Payson, we'll take that off and
we will go back to 4D.

MR, DESI STO Thank you.

Payson, what are we | ooking at here?

So this is Figure 4D fromour report, and it shows
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simlar to what we've been tal king about, the difference
and the distinction here is it's about personal

wat ercraft use under the South Kingstown ordi nance. And
like | said a little bit earlier, the intention of this
figure was to show the 200-foot buffer off the shoreline
and from other vessels, or stationary vessels | think is
what the reqgqulation says, with regard to persona
watercraft. It shows that 200-foot buffer. Coviously,

li ke we were tal king about earlier, there will not be
three vessels. W don't believe there would be three
vessels there at the sane tinme. |It's just to show the
buffer off of a vessel on each side for context.

Ckay. Payson, would the reduction of the watersheet, how
did you -- strike that. How did you conme up with the
reduction in the watersheet?

The reduction of watersheet was cal cul ated by -- we know
that the Segar Cove was neasured at 53.8 acres in terms
of watersheet area. Then we neasured the area of the, in
this case the browni sh orange buffer that occupies

37.2 acres, thereabouts. And so the balance is the area
avail abl e for personal watercraft, so about 13 acres in
thi s exanpl e.

So what is the total reduction of the watersheet with the

proposed -- M. Rasa's proposed farmhere and in Segar
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Cove?

Again, this shows the three vessels too. So it's kind of
-- it's not a case that could actually happen because we
were showi ng the three. But under this case, if you had
three vessels in this configuration, it would be reduced
-- the watersheet available, if you added the South

Ki ngst own ordi nance and the presence of the proposed

| ease in the polygon configuration and vessels, three
vessels in these | ocations alone, it would reduce 53 and
a half acres of watersheet down to 13.

O usabl e wat ersheet for power boating?

For personal watercraft, not at headway speed, correct.
Let's go to 4C. \Wen you say personal watercraft, can
you explain to the Subcommttee what that is?

Yeah, jet ski. Skidoo is another brand. |It's a single
or double. There are usually one or two people that can
ride them They are alnost |ike notorcycles on the

wat er .

Do you need a license to drive a personal watercraft?

| believe in all states you do, yes. They can go quite
fast.

How fast do they travel ?

| don't know the top speeds off the top of ny head, but

they go faster than nost powerboats and they accelerate
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very qui ckly.

Ckay. Can you go to 4C. The difference with this one
is, this is not personal watercraft, this is --

This is the towed water sports section of that ordi nance.
And does the watersheet change, the avail abl e wat er sheet
change in this figure?

From the previous one, yes, it does. There's an
additional 6.7 acres, so it's 19.7 versus 13 on the
previous figure.

| just want to make it clear. Can you start fromwhat we
started at for acreage on Segar Cove, what you reduced it
to, simlar to what you did on the personal watercraft?
Yes. So on this one, again, this shows a vessel on each
of the three sides. So 53.5 acres is the watersheet
avai l able in Segar Cove. W applied the 200-f oot

ordi nance buffer off of stationary objects and vessels.
We didn't list the acreage of that, but subtract those
two, and you're left with -- and the |l ease. WlIl, the

| ease is wthin that red area. So subtract the 53 and a
half fromthe red area and the remaining is 19.7.

VWhat is it, I'msorry?

19. 7.

O avail abl e watersheet to use for towed water sports?

Yes, right. |If there were vessels at all three positions
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si mul t aneousl vy.
When you say "sinultaneously,” are you tal king about the
three work barges?
Yes.
| think that's the extrene. | nean, the extreme version.
Let's go to 4B with no work vessels.
So this is Figure 4B, and doing the sane nath we have the
53.5 acres of Segar Cove area applying the nunicipa
ordinance as it applies to towed water sports to the
docks, the mooring field, and then the proposed pol ygon
| ease area. That occupies 33.2 acres. So the
difference, the area available for towed water sports, is
20. 3 acres.

M5. NOONAN.  Can you repeat the nunber?
didn't hear.

THE W TNESS:  20. 3.
That's avail able for towed water sports?
That's correct.
That includes the center area of Segar Cove that's in
green, with green |lines?
Yes.
Wul d you be able to -- in your opinion, would you be
able to waterski based on your observations in the

northern portion of Segar Cove?

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 3 - November 17, 2020

414

It's pretty tight where those buffers cone together. So
if you followthe letter of the Iaw, then probably you
could not get fromsouth to north. Do people probably do
it? Most |ikely.

And then let's go to 4A. Can you run through that sane
anal ysis that you did for the other?

Sure. Again, this 4A shows the configuration that was in
the original 2017 application, the rectangul ar
configuration. So 53.5 acres of total watersheet in
Segar Cove, subtract the 200-foot buffer as applied to

t he docks, the nooring field, and the rectangul ar
configuration, that's 33.3 acres. And the bal ance, the
area avail able for towed water sports is 20.2 acres. So
it's a one tenth of an acre difference fromthe previous
one we were just talking about.

VWhat inpact, Payson, does either A proposed this
rectangul ar proposal or the polygon proposal referenced
in figure B, what inpact does this have on navigation of
those comng into Potter Pond fromthe headl and?

If they are just navigating wthout tow ng a skier, the
ordi nance doesn't really address that. |If they happen to
be towi ng a skier from Potter Pond or Segar Cove or vice
versa, then you can see the green area that it's a fairly

narrow area that a vessel would have and a skier would
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have to stay to be able to make that transit in between
Ram Poi nt and Gardner Island out in Potter Pond or back

i nto Segar Cove.

VWhat about with a personal watercraft? Wat inpact woul d
this have on personal watercraft entering the cove from
t he headl and of Potter Pond?

The personal watercraft |ike we were | ooking at the
previous figure have to stay 200 feet fromshore. |If
there were a vessel, work vessel within the | eased area
or on the boundary of it, would have to stay 200 feet
fromthat too.

What i npact -- you heard Dr. Rheault testify about the

| ow profile of these types of operations?

Yes.

What i npact does that have on navigation on Segar Cove?
Qoviously it's something that's low to the water. They
can be hard to see, especially if it's a windy day and
you have waves. It may neke it harder for soneone to
see, especially a personal watercraft, where the operator
sits fairly lowto the water so you don't have the
addi ti onal height that you mght in a boat where you
could be sitting or standing even froma higher elevation
of f the water depth, the water.

Agai n, based on your review and analysis of this
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proposal, and if you go back to 4B, what inpact does this
have on navigation in that | think you said 23 acres that
are available for towed water sports?
So again, simlar if a boat is just navigating and not
towi ng skiers, then the 200-foot buffer doesn't apply.
But if sonebody is tow ng, used in towed water sports,
then you have this conpression towards the center. This
configuration provides a little bit nore. 1It's not
north, strictly north/south on the adjacent because of
the configuration of the pol ygon.
In your opinion, how many boats coul d operate within that
if they were waterskiing, could they operate in that
area?

M5. NOONAN: (Cbjection as to type of boats.
I"mnot certain what type size we're tal king about.

CHAIl RWOVAN CERVENKA:  Can you clarify that with
the wi tness?

MR, CAPI ZZOQ  Sure.
Payson, what size is your boat?
19 feet.
If you were operating a 19-foot powerboat, what size is
your engi ne?
It's a 4 cylinder, 135 horse.

Ckay. How many types of your boat could you operate in
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that area at 20.3 acres with the proposed aquacul ture
farmthere?
For towed water sports or just in general?
No, for towed water sports.
For towed water sports one, maybe two at the sane tine.
You woul d probably be doing circles, |oops, kind of do
sonething like this so you woul d be staying away from
each ot her.
What does that do -- what effect does that have on the
ot her people recreating on the cove, the paddl e boarders,
t he kayakers, the sail boats?

M5. NOONAN. (bjection as to "what effect.™
What i npact does it have on the navigation for other
recreational uses on that cove such as a sail boat?
If you have multiple boats in a confined area doing | oops
i ke that, obviously the wakes cone together. And as
waves come together, their height goes up. So you woul d
be turning up the water so there would be nore boat wake
in there because you're doing smaller |oops. So the wake
doesn't have as long to dissipate as it does if you do a
| ong | oop, go up, cone down, go up, cone down. So the
i ncreased wakes woul d be the effect.
Wth other boats, let's say with other power boats, how

woul d it inpact navigation of other powerboats operating
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on the cove?
It would be the sane. You have nore wakes you have to
contend with, so it changes how you operate the vesse
when you're in those types of conditions.
Wul d those powerboats or sail boats be able to navigate
in the area where the proposed aquaculture farmis?
| believe sonme of the previous testinony with the
stationary objects there that sail boats or powerboats
i kely woul d not.
What about personal watercraft?
Personal watercraft potentially could, except for where
the floating cages are.

MR CAPI ZZO. Okay. Madam Chair, may | have
j ust one nonent?

CHAIl RWOVAN CERVENKA:  Yes. Are you getting
cl ose to wapping up in your direct?

MR CAPI ZZO. | am

CHAl R\MOVAN CERVENKA: Because |'m going take a
break dependi ng on when you're endi ng.

MR CAPl ZZO  Ckay.

[ PAUSE]
MR, CAPI ZZO  Just one nore nonent. |'mjust
checki ng ny questi ons.
[ PAUSE]
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Payson, based on your experience and revi ew of the
materials and testinony of the proposed | ocation of

M. Raso's farm do you have an opi nion on whether the
farm woul d i npact navi gational or have a significant

i npact on navi gati on of powerboats -- excuse ne, towed
wat er sports and personal watercraft on Segar Cove?

| do. | believe in ternms of towed water sports it woul d
have a significant inpact as we tal ked about and have
shown with these figures. W' ve got a significant
reduction in the anount of watersheet available for those
sports just based on the presence of the | ease and the
required buffer, so it changes how t he operati ons would
happen. | think it conpresses it into the center as we
were tal king about earlier. | think personal watercraft,
| think it's probably a |l esser effect than this is in
terms of towed water sports.

Agai n, what does that conpression do to those navigating
in that area?

What are you referring to by "navigating"?

When navigating wthin the area, the conpressed area that
you' re tal king about, what inpact does that have on those
navigating in there?

So if we take other |ike we were tal king about a little

bit ago, in terns of if there are other boats in the
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area, there's increased wake in a conpressed area because
t he wake doesn't have as long to dissipate. So it has

ef fect on other vessels navigating, either kayaks,

power boats, sailboats. Personal watercraft may like it
because they like to junp wakes. So it conpresses that
area. It conpresses the area that they have to operate
as well. And sone nay decide that they are not going to
ski or do towed water sports there and go el sewhere where
they may not have otherwi se. They may go up to the
northern basin or they nmay save the tine and the transit
speed to go up there rather than stay in Segar Cove.
Based on your review, you've heard testinony fromall of
the experts about the regulations. Are you famliar wth
t he Coastal Resources regul ations?

I am | don't think I could quote them but I know where
to | ook themup |ike any good engi neer.

Okay. So Section 1.3.1 that was introduced as part of an
exhibit for M. Raso's case, the category requirenents,
you heard those and you heard the testinony of Perry's
experts as it relates to whether or not M. Raso has
denmonstrated that the alteration will not unreasonably
interfere with, inmpair or significantly inpact existing
public access to or use of the tidal waters in the shore.

You heard that and you reviewed that requirenent?
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Yeah, | did hear the testinony, and | reviewed the

requi renents, yes, and the regul ati ons, yes.

Then you al so reviewed -- did you also review the
requirenments as it relates to the sane Category B

requi renments, for the record, Section 1.3.1 that M. Raso
must denonstrate that the alteration activity wll not
result in significant conflict on water dependent uses
and activities such as recreational boating, fishing,

sSW mmi ng, navi gati on commerce?

| did, yes.

So as it relates to that section, Subsection J, based on
your experience and analysis of all of the materials and
the testinony, have you reached an opinion as to whether
or not M. Raso has denonstrated that this aquaculture
farmthat he's proposing will result -- strike that --
will not result in significant conflicts with water
dependent uses and specifying recreational boating and
navi gati on?

Yes, | have made an opinion, and based on what |'ve
reviewed | don't believe that that denonstration was nade
by the applicant. | believe we've quantified it in terns
of a 33 percent reduction. That was not in the
application or the conpressing, like | said earlier,

there was sone conflicting information in the application
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as well like that statenment about the reduction of

150 feet of skiing. So |I would not say that they have
denmonstrated that.

Based on your experience and review and anal ysi s of
materials and the testinony, have you reached an opini on
as to whether or not M. Raso has denonstrated that his
farmw ||l not unreasonably interfere with, inpair or
significantly inpact the use of the tidal waters?

| think simlar to what | said, | don't believe he has.
The application doesn't really address conpression of the
skiing in the mddle that's in use or navigation, or it's
al so recreation which is cited in that section of
regul ati ons which I'm | ooking at right here in ny notes.
There certainly has been sone testinony in that, but I
don't think that the application denonstrated that.

MR, CAPI ZZO  Madam Chair, | actually have one

nore exhibit. Do you want nme to -- | have to take
testinmony on that | would like to introduce. | don't
know if you want to take the break. | w Il probably be

no nore than ten m nutes.

CHAIl RWOVAN CERVENKA:  |I'd rather just finish
your direct and then take the break.

MR, CAPI ZZO  (Ckay. This is ESS, Exhibit 24,

ESS vi sual sinulation existing conditions aquaculture
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| ease boundary.

Payson, | forgot to ask you about this. You testified
earlier that during your site visit you visited the
property of M. Latham M. Cooney and M. Quigley and
M. Hunt. Do you recognize the figure entitled Figure
VS-1 fromthe Latham property?

| do.

How do you recogni ze that?

These are figures that ESS prepared based on our site
visit.

kay. Can you identify the house you can see across on
the right-hand side behind the boat?

Yeah, that's M. Cooney's fam |y house.

This photo was taken from M. Latham s property?

That's correct.

And the boat in the water, can you explain to the
Subcomm ttee what that boat is doing there?

Yes. That is M. Lathams boat. That boat is at one of
t he buoy | ocations, the nmarker buoy |ocations that

M. Raso has established.

What was the purpose of having the boat there?

Li ke I was saying earlier, we wanted to nmake sone

vi sual i zati on of what the boundary woul d be, connect the

dots as it were between those narker buoys. And as you
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can see fromthis distance, it's very hard to see the
buoys. So we put a boat on there as a positional

ref erence which would nmake it easier to see the other
buoys and connect the dots.

VWere is M. Hunt's property in relation to the boat in
t he proposed farnf

It would be off the -- to the right hand of the --

Where the cursor is?

Yes, right here where the cursor is.

kay. VS-2, can you explain to the Subcomm ttee what you
did here, Payson?

Yes. So what we did is, the black triangles of the
yellow outline are the positions of where the buoys can
be seen in the photographs. And what we did is we
connected a line fromthose points to give an indication
to where the | ease area would be on the water.

M5. NOONAN:  Christian, | apologize right now.
| don't see Exhibit 24. Maybe | mssed it. |'ml ooking
at | believe what you sent us, and the last thing |
t hought | had was Exhibit 23, Shellfish Advisory Panel --

MR. CAPI ZZO. Beth, it was provided | think on
ei ther Monday or Tuesday before you had subm tted your
exhibits. | think it was an anended exhibit Iist that

was sent to you and Leslie, second proposed anended
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exhibit list. Make sure you're |ooking at that exhibit

l'ist.
MS. NOONAN:. Ckay. We'll check.
MR, CAPI ZZO  Ckay.

Payson, |'m show ng you figure VS 3.

You are.

Do you recogni ze that photograph?

| do.

How do you recogni ze t hat photograph?

Again, that's the photograph that ESS took fromthe
Cooney property.

Ckay. Can you explain what we're | ooking at and what
direction on Segar Cove?

We're | ooking to the south towards the Lat ham property.
Okay. You see the boat in the photograph. |Is that the
sane boat that appeared in the other visual?

It is.

Is it the sane or different |ocation?

It may actually be in a different location. It |ooks
like it's nore towards the easterly boundary of the buoy
t here.

Agai n, what was the purpose of having the boat in the
phot ogr aph?

Again, so it provided a positional reference to the |ease
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boundary.

This area where the cursor is, that's the nooring field,
is that correct, of Segar Cove?

That's correct, yes.

Can you explain to the Subcomm ttee what we're | ooking at
her e?

Yes. So again, simlar to the figure VS-2 that we | ooked
at, the black triangles with the yellow outline are the

| ocations of the buoys, the nmarker buoys for the edge of
the | ease and the black lines connect the dot to
illustrate the | ease area.

That's what the proposed Plan B for M. Raso woul d | ook
like with those coordi nates?

Correct, yes, based on the buoys that were there, yes.
Showi ng you VS-5 for the record. Do you recognize that
phot ogr aph?

| do.

How are you able to recognize that?

That's the photograph that we took fromthe driveway that
we tal ked about earlier to M. Hunt's house.

I think we said that's the access road that runs al ong
Ram s Poi nt ?

Correct, yes, yes.

Agai n, for the purpose of having the boat in the
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phot ogr aph?
Was again to provide a positional reference to the buoy.

| think that buoy is actually probably under where your

cursor is now. | think I can see it in that photograph.
Ri ght here?
It's kind of hard to see. It's a small screen.

That buoy is reflective of what?

One of the marker buoys. |It's probably the northeast

cor ner.

O M. Raso's proposed | ocation?

| believe it would be, yes, yes.

And then again, can you explain to the Commttee, the
Subcomm ttee, excuse ne, | ooking at here?

Yes. So simlar to VS-2 and 4, the black triangles with
the yellow outline indicate the position of the marker
buoys at the corner of the | ease and at the black |ine
illustrate what the boundary would be in that |ease.
Ckay. So Exhibit 26, South Kingstown Boat and WAt erways
Ordinance, is this the ordinance that you reviewed as
part your preparation?

Yes, Chapter 4, yes.

Specifically which section, if you can reference those
two sections?

CHAIl R\MOVAN CERVENKA: M. Capizzo, |'mjust
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trying to figure out where these exhibits are. You have
Raso opposition first anmended proposed exhibit list. |Is
t here sonet hi ng subsequent to that?

MR. CAPI ZZO. | believe there was a second
anended proposed exhibit list that was submtted, Madam
Chair. And | can check at the break to confirmthat.

CHAl RWOVAN CERVENKA: | don't see it on the
materials available. It nmay have been enailed to us and
not posted.

MR. CAPI ZZO. | can check at the break, Madam
Chair. Madam Chair, | would like to introduce ESS
techni cal peer review report and the attached figures
that M. Witney discussed, Figures 1A 1B, 1C, 1D
Figure 2, Figure 3, 4A, 4B, 4C, 4D and 4E

CHAIl RWOVAN CERVENKA:  Is that all the figures
that is appended to Exhibit 1 or part of Exhibit 17?

MR. CAPI ZZO That is correct.

CHAIl RAMOVAN CERVENKA:  (kay. So you want the
body of the report and then the figures, so the full
report?

MR CAPI ZZO. Correct.

CHAIl RWOVAN CERVENKA: |Is there any objection?

M5. NOONAN. |I'msorry, | did. The objection,

the only objection | have to this is Figure 2, and | know

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 3 - November 17, 2020

429

| could handle part of it on cross-exam nation, but the
outlines that he's done going back to 2002 in the
aerials, he said he was able to do those based on the
cages, how they |ooked at the time. As | understand this
photo, it actually is the cages as they were in either
2018 or 2020. So | don't think there's sufficient
foundation to even question himon the propriety of
those. For that reason | would ask that Figure 2 be
excluded from Exhibit 1. That's my only objection.

CHAl R\MOVAN CERVENKA:  (Okay. So let's just deal
with everything but this. So that's admtted in full
And then with respect to Figure 2, | guess |I'll give you
an opportunity to lay further foundation, M. Capizzo, if
you'd |ike.

MR, DESISTO Madam Chair, if | may, it seens
to me that what Ms. Noonan says is correct. |If she has
issues with the figure, that can be brought out on
cross-exam nation. So, you know, to ne it can be
admtted and then i npeached on that basis.

CHAIl R\MOVAN CERVENKA:  kay. M. Capizzo, do
you want to lay any further foundation or do you just
want - -

MR. CAPI ZZO. | believe, Madam Chair, |'m

sorry, | didn't nmean to interrupt. | believe M. Witney
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did lay the proper foundation as to how he determ ned the
coordinates. | do agree with M. DeSisto that it goes to
the weight, not to admissibility.
| believe, M. Witney, and correct nme if |I'mwong, you
testified that those coordi nates were based on aerials
provi ded by NOAA and you used the coordinates from
basically -- well, I'Il let you say it, Payson.

How did you figure it out? You figured it out from
NQOAA aerials, correct?
Fromaerials. They may have been NOAA, or they may have
been ot her sources as well, but publically avail able
aerial photographs.
That's the general area where M. Raso's | eased | ocation
Is, correct?
That is correct.
Al so the purple are actually fromwhen you were on site
t aki ng coordi nates of what would be his | ast approved --
of 2007, correct?
That's correct. Those are the coordinates that were out
there at the tine.
kay.
They were there.

MR, CAPI ZZO  Again, Madam Chair, | think in

his initial testinony that we satisfied the foundation.
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| believe it goes to weight, not to adm ssibility.

CHAl R\MOVAN CERVENKA:  kay. | will admt that
in full, and Ms. Noonan can deal with that on
Cross- exam nati on.

MR. CAPI ZZO. The only other matter | woul d
reserve to nove is that ESS visual simulation. 'l
check to nake sure that was filed wth Coastal obviously
beforehand. |If we can take that subject to --

CHAl RMOVAN CERVENKA:  That's the Exhibit 247

M5. NOONAN: |'m going object to that. | don't
have it. The last thing | have fromyou, Christian, on
the 9th was the first anended exhibit [ist resent to us.
That was sent to us around 11:57 a.m That's as far as |
know everyt hi ng we've gotten.

MR. CAPI ZZG: I'Ill doubl e-check that, Madam
Chair.

CHAIl RWOVAN CERVENKA:  Ckay, yes. After the
break just conme back and address it. W're not show ng
it, but I want to know if there was a m stake in not
getting it posted.

MR. CAPI ZZO. Fair enough. And then |I woul d
ask that the Subcomm ttee take judicial notice of the
Sout h Ki ngst own boat ways and ordi nance which | have as

Exhibit 26, but | would just ask they take judicial
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notice of that.

CHAIl RWOVAN CERVENKA: | don't know if we took
judicial notice of it previously, but we have been
tal ki ng about that ordi nance which is applicable |egal
authority. So, yes, we can take judicial notice of it.

MR CAPI ZZO. And the |last one | would ask, and
| appreciate the tine and everyone's patience on this
housekeepi ng, Exhibit 2 references Segar Cove dock and
nmooring field prepared by ESS.

MS. NOONAN: No objection. That's the one that

has the dock identification and the nmooring. No

obj ecti on.

CHAIl RAMOVAN CERVENKA:  All right, admtted in
full.

[ OPPOSI TION EXHI BI T #2 MARKED FULL]

MR. CAPI ZZO. Al right. That's it.

CHAIl RWOVAN CERVENKA:  All right, so |'m going
to take a break until 4:50. It gives us about 25 m nutes

because we've been going for a long tinme. Then we'll
come back. You can address the Exhibit 24 issue, and we
can have any questions that Subconmm ttee nenbers have for
this witness, and then we can start with

cross-exam nation which will have to likely go into the

next neeting, but we'll see.
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M5. NOONAN.  WI I M. Wagner be going first on
that and then I'Il follow hinf

CHAIl RWOVAN CERVENKA: M. Wagner, are you doi ng
any cross?

MR WAGNER | didn't plan on doing any cross.

CHAl RAMOVAN CERVENKA:  Thank you. Al right, so
we'll see you back here at 4:50.

[ RECESS WAS TAKEN OFF THE RECORD FROM 4: 30 TO 4: 46]

CHAIl RWOVAN CERVENKA: W' re back on for the
exam nation of M. Witney. First I'mgoing to start
wi th any questions that the Subcomm ttee nenbers have and
then we can turn it over to counsel for
cross-exam nation. So does anyone have questions for
M. Wit ney.

MR. MURRAY: Madam Chair, | have a couple if |
may. M. Witney had indicated he did two site visits to
t he cove.

THE WTNESS: That's correct, M. Mirray, yes.

MR. MJURRAY: And one of themwas in June of
2018?

THE W TNESS:  Yes.

MR. MURRAY: | think it was the 29th based on
t he visual sinulation note.

THE W TNESS: That's correct.
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MR. MURRAY: How about the second one?

THE WTNESS: | went this February and just
| ooked at the cove and Potter Pond from M. Hunt's
property. It was a brief site visit.

MR. MURRAY: | only ask that because it was
guesti oned and sone other w tnesses were asked how nany
times you were there, so in terns of providing sone kind
of a bal ance context in terns of the inquiry.

The navi gational risk assessnent that was tal ked
about in your resune and experience, | presune that what
was done for the Cape Wnd project was consi derable nore
depth than what was done here?

THE WTNESS: Yes, it was. It covered a nuch
w der variety of topics, yes.

MR. MURRAY: But | would kind of |ook at it
sort of like a traffic study?

THE W TNESS: Yes, yes.

MR. MJRRAY: So again, the report seens to be
sort of in that vein, although water based. In that
regard, were any traffic, boat traffic counts done or any
acci dent data revi enwed?

THE WTNESS: For this proceeding or for the
Cape W nd?

MR MJRRAY: No, for this proceedi ng.
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THE WTNESS: Gkay. No, for this proceeding
there were no counts done by ESS. The accident data we
didn't review either.

MR. MURRAY: | honestly don't know if there was
any or not. And | also note that from your report
there's 26 docks in Segar Cove and the five -- nooring
field?

THE WTNESS: That's correct. W counted 26,
yes.

MR. MURRAY: Do you have any idea as to
approxi mately the nunber of powerboats that are
associ ated wth those, the nooring field or the docks?

THE WTNESS: The nooring field, I'mnot sure
t he nunber of powerboats. |1'd have to go back and | ook
at the map in terns of the nunber of nporings that are
there. For the docks, you could reasonably assune
there's at | east one, naybe two vessel s per dock.

MR MJRRAY: Ckay. Wuld you have a thought or
an idea as to how many of the powerboats typically
participate in towed water sports?

THE WTNESS: | wouldn't be able to conment on
t hat, no.

MR, MURRAY: | nean, a |lot of your conversation

and your report focused on that usage within the cove
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which is not a preem nent use anpbng ot her uses of the
public facility. R ght?

THE WTNESS: |'mnot sure to be honest with
you. The percentage, the breakdown percentage of people
that are just out there, you know, boating around versus
those who are tubing or waterskiing. | know there are
sonme exhibits --

MR MJRRAY: But it has a nuch bigger footprint
t han typi cal navigation, soneone going fishing or --

THE W TNESS: Towed sports does, yes.

MR, MURRAY: Ckay. | guess the last question |

woul d ask is, a lot of your calculations were based on

G s?

THE WTNESS: That's correct.

MR. MURRAY: | meke the point that that's not a
survey. |It's reasonably accurate, ballpark accurate, but

not survey accurate, right?
THE W TNESS:  Yes.
MR, MJRRAY: Thanks. | appreciate it.
THE W TNESS: You're wel cone.
MR. GOVEZ: Madam Chair?
CHAl RMOVAN CERVENKA: Go ahead.
MR. GOVEZ: | have one question if that's okay.

It seens that a |lot of your testinony is based on the
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200-yard ordi nance -- 200-foot ordi nance, | believe. M
gquestion is, really, did you interpret the proposed
oyster farmor the proposed aquacultural farmas a hot
point that would initiate the 200 feet fromthe |imt of
the farn? O is that -- to nme, you nmade an
interpretation and I'mnot sure that's exactly what the
ordi nance specifies. And | thought also that the

200 feet cane fromthe shoreline out along the pond al so,
and | do think that the staff report shows it that way

wi t hout going back to it. But | renenber that the
200-foot in the staff report did not include the oyster
farm |t went through the oyster farmto sone extent, so
it did -- the oyster farmwas 200 feet, a portion of it.
But the 200 feet didn't start at the end of the oyster
farmto the water side. It started fromthe shoreline
com ng out.

So there's a conflict in | guess the two
interpretations. You initiating the 200 feet fromthe
outside of the oyster farm the water side, and the staff
report seens to have initiated it fromthe shoreline out
which still neans that the farm enconpasses sone area
out si de of the 200-foot limt.

So nmaybe you had a conment on that?

THE W TNESS. Yes, sure, a couple coments. |
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think -- 1 didn't go back and | ook at the staff report,
but | think there are two different buffers that we've
been di scussing here. There's the 200 feet from-- so
the towed water sports buffer, there's the towed water
sports buffer which is Section 4-8-1 of the South

Ki ngst own ordi nance, and that is a 200-foot buffer. No
skier or his or her boat shall approach any stationary or
nmovi ng obj ect closer than 200 feet. So that would be a
stationary object. You're right. W use the edge of the
| ease as the stationary object. W can't know exactly
where the various cages or the buoys would be. So a buoy
that's anchored to the bottomwould be a stationary
object in the water under that regul ation.

The next piece you're referring to the 200 feet from
shore, and that is for Section 4-8-6, and that pertains
to personal watercraft where it says "No person shal
operate a personal watercraft within 200 feet of
swi nmmers, divers, shore or noored vessels."

So in our figures, the orange area was the personal
wat ercraft so that was based off of shore or noored
vessels in our two figures. And the towed vessels was
the red area of the buffer that was based of f of
stationary objects, docks, and then also the stationary

obj ect represented by the | ease.
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MR, GOVEZ: | need to think on that a little
bit. You clarified it for me to sone extent.

Just a point of interest, and | know we di sm ssed
you as an expert on the sound analysis, but if you wote
t he ordi nance correctly, then certainly the waterskiers
are exceeding that. So maybe there's a problemthere.
But at any rate, we don't need to get into the acoustics
| guess. You know, nmy thinking is, where is the 200 feet
and | think you hel ped ne. Thank you.

THE W TNESS: You're wel cone.

CHAI RWOVAN CERVENKA:  Any questions from
M. Coia or Ms. Reynol ds?

M5. REYNOLDS: Madam Chair, | do have a
guestion having to do with the shape of those waterskiing
diagrans. So |I'mnot a waterskier, but it seens to ne
part of what's inportant when you pick a route is
probably geonetry and the shape of the cove and the area
in order to give you enough roomto turn around. | know
in tal king about the two areas in the pond that are good
for waterskiing, the northern cove which is called
actually Skier's Cove is the preferred place probably
because it's bigger and has a geonetry.

When | | ooked at the diagrans that you have of Segar

Cove, even wthout the oyster farmit already appears
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constrai ned geonetry-w se for waterskiing, and there
didn't seemto be a huge difference to ne between the
oval and the flattened oval of the inpact of the farmon
that sort of geonetry.

And |' m wondering, do you feel that it's not a
preferred cove right now because of this geonetry, and
does this really inpact it very nuch? | just don't see
that there is a huge inpact between those two shapes, and
I"mwondering if I'"mjust reading that incorrectly.

THE WTNESS: | think, you know, there are two
| ocations within Potter Pond, so which is nore preferred
than the other. That's really sonme of the public or the
| ocal residents mght be able to speak to that better
than | can, just based on |ocal know edge.

But in terns of the conpression that I was talking
about, you're going from 30 acres available to 20 so
that's a 33 percent reduction. But the circles do get
smal l er as we showed in that figure, but also the turns,
if you ook at it, the turns becone nuch tighter. And so
that nmeans that you have to increase the speed of the
boat a little bit.

When you turn a boat, there's obviously nore water
resistance. So you have to naintain -- to maintain the

pl ane of the boat, you actually have to put the throttle
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up just a little bit when you go into a turn. The
tighter that turn is, sonetines you have to put it up
even nore because the prop won't dig in as nmuch, and it
just slows the boat on. The skier has the sane thing.
So it nakes it harder to ski in a tight al nost 90-degree
turn. And you were right, you do have to -- as you're
operating a boat and skiing, you have to not only be
t hi nki ng about the path of your boat in relation to
t hi ngs, but you have to be thinking about the path of
your skier and relying on your spotter to tell you is the
skier inside the wake or are they outside of the wake,
whi ch they can -- you know, a skier can go outside the
wake behind the boat. They just don't stay straight
behind it.

So you have to take all that into account when
you' re operating the boat because you're responsible for
the skier's safety, and the skiers thensel ves have to
take that into account too. They shouldn't be zoom ng
out of the wake toward a noored vessel or sonething that
they can hit because if they |lose control, they could
wind up hitting it. | hope that hel ps.

MS. REYNOLDS: Thank you.
CHAl R\MOVAN CERVENKA: M. Wi tney, | have a

coupl e questions related to your concl udi ng opi nion.
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Your opinion on whether or not there's a significant
i npact on ot her water dependent uses, is it tied to Segar
Cove specifically, or are you saying that it's with
respect to the entire Potter Pond?
THE W TNESS: Segar Cove, that 53 acres, and
then the 30.3 acres of watersheet that goes down to 20.

So | would say that 33 percent reduction is a significant

I npact.

CHAl RWMOVAN CERVENKA:  Ckay. And then what
remains, | guess, is that reduced sheet plus the -- |
can't really see it, but I'll say |like 67.8 acres is the

normal [ZOOM | NTERRUPTI ON] at Skier's Cove?

THE WTNESS: Correct. The other two areas,
right. But the Segar Cove nunber size would be down, so
the overall size would go down as well.

CHAIl RWOVAN CERVENKA:  So that's about 80 acres
of area that would -- if a proposed | ease were approved,
and it did reach the watersheet, the total acreage for
wat er skiing would be about -- do | have it right -- or
it would be maybe 87 or close to 90 dependi ng what
configuration you used and whether or not you had the
anchored boats. | know there were different figures
of f er ed.

THE WTNESS. Yes. So it would actually be a
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little bit less than that. |In our Figure 1B we show,

whi ch was the existing conditions of the entire Potter
Pond, there are sone docks in the Skier's Cove area. So
t here woul d be 200-foot buffers off of that as well. |
don't have a quantification of what the buffer is, the
total acreage of those buffers in the northern basin, but
it wouldn't be the entire 67 acres. It would be sonewhat
| ess than that.

CHAIl RWOVAN CERVENKA:  So just looking -- I'm
| ooki ng at Exhibit 1D. That is not specific to towed
sports. That's just a broader watercraft area?

THE WTNESS:. That's actually a personal
watercraft, so that's the 200-foot buffer in the
regul ati ons that applies to personal watercraft, so
staying 200 feet or nore away from shore for the persona
wat er craft.

CHAIl RMOVAN CERVENKA:  In this report you didn't
cal cul ate what would remain in the northern basin. You
didn't calculate --

THE WTNESS: Not specifically, no, no, we

didn't.

MR, CAPI ZZO  Madam Chair, if |I may, | think he
was referring to 1B, as in boy. | think that's what he
was trying to draw your attention to. | think that's the
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towed water sports up in the northern basin.

THE WTNESS: That's correct, yes. 1 bravo,
yes, B

CHAIl RMOVAN CERVENKA:  That's the towed water
sports, but you didn't do the buffer on that because that
shows the 67. -- it's either 3 or 8.

THE WTNESS. Right. W used 1B, bravo. W
showed a total area avail abl e under existing conditions
avai | abl e under existing conditions of 81.84 acres. So
if you take 10 off that, then you' re probably |ike just
under 72.

CHAl R\MOVAN CERVENKA:  kay. Thank you.

THE W TNESS: You're wel cone.

CHAIl RAMOVAN CERVENKA:  Then also with respect to
your opi nion of whether or not sonething has reached the
threshold of a significant inmpact, is that limted to
towed water sports but not for other water dependent
uses? | didn't followit exactly as you were giving the
opinion. It sounded like, to ne, that it was limted.

It certainly is the nost extrene with respect to towed
wat er sports. | just didn't know if other water
dependent activities were w thin your opinion.

THE WTNESS: It was primarily the towed water

sports followed by the personal watercraft, yes, yes.
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CHAl RAMOVAN CERVENKA: And so it's your opinion
that there's also significant inpact on the watercraft,
there's a significant inpact?

THE WTNESS: | would say yes, but to a | esser
extent than the towed water sports, yes.

CHAl RWOVAN CERVENKA: That's all | have. |
just wanted to clarify your opinion whether or not it was
just Segar Cove or Potter Pond as a whole. Thank you. |
think that deals with Subconm ttee nenber questions.

Before going on to Ms. Noonan, | forgot to ask
M. Capizzo that if during your break you had checked on
that Exhibit 24? | conferred wwth M. WIIlis and we
don't seemto have it.

MR CAPI ZZO. Yeah, that may be correct. |I'm
trying to find out frommny office if hard copies were
sent. It doesn't appear that they were. | can confirm
that tonorrow and can send an email. It does not | ook
like it was sent via email to Ms. Noonan either.

CHAl RAOVAN CERVENKA:  Okay.

M5. NOONAN. Christian, are you going to send
it to us, or how do you want to handl e that?

MR. CAPI ZZO. | can send it to you, Beth.

M5. NOONAN:  Okay. Am | up? Am| ready to go?

CHAl RWOVAN CERVENKA:  Yes, you're up. You
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don't have nmuch tinme, but let's say until 5:55 and then
we'll deal with sone adm nistrative and then w ap.
M5. NOONAN:  Thank you, Madam Chair.
CROSS- EXAM NATI ON BY MS. NOONAN
| guess I'Il say good evening, M. Witney. How are you?
I "' m good, thank you.
| can say |'ve done a lot of work with ESS, and | respect
the work that they do, but | don't think we've had the
pl easure of working together yet.
| don't think we have. | heard your nanme, but we have
not had the pl easure.
Thanks. (Qoviously you were retained by M. Capizzo to do
a peer review of the proposed farmin Segar Cove,
correct?
That's correct, yes.
And you were retained in the first quarter of 2018?
| believe that's correct, yes, yes.
Ckay. How many aquacul ture applications have you been
involved with prior to this one?
This is the first in terns of aquaculture.
Is it fair to say that your testinony does not in any way
address the ecol ogy of the aquaculture project, correct?
That's correct.

You testified that you have a 19-foot boat. Dr. Rice
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chooses not to own one, but you own one. Do you have
anything fromthe Coast Guard in terns of a captain's

| icense or other certifications?

No. As | testified, | just have the Safe Boating
certificate saying | conpleted the auxiliary boating
skills in seamanshi p cl ass.

In your CurriculumVitae that M. Capizzo went over with
you, which is Exhibit 3, on Page 1 there where you talk
about your representative project experience, you talk
about projects with navigational safety risk assessnents.
And then on Page 2 you tal k about projects with

navi gati onal condition review Is it fair to say that
what you have done in this instance is the latter, a
navi gati onal condition review?

Yes. | would say it's nore of a navigational condition
or inpact review, yes.

And the three matters that you listed, you did work for
all abutters, correct?

The three were | obster cove, eel pond, and | forgot what
the third was.

May | suggest abutters?

They were all abutters, that's correct.

And M. Miurray asked you a little bit about this. In

terns of navigational safety risk assessnents, is this
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i ke there were concerns of fishernmen, how they coul d get
around the turbines and stuff. |Is that part of it?
That is part of it, yes, yes.
And so like M. Mirray ny experience is with traffic
studies. You didn't do any vehicle counts or boat counts
or anything |ike that, correct?
Not in this matter, no.
Al right. You ve only been on the site on the pond
once, right?
That's correct.
And the other tinmes you were at M. Hunt's house?
That's correct.
So you didn't have the opportunity to review or view any
recreational use on the pond except for those two
occasi ons when you were there, and | assune there wasn't
much goi ng on in February?
That's correct.
Ckay. Again, in terns of sort of a navigational safety
risk -- strike that.

You and ESS never undertook to sit at the entrance
of the cove and count the powerboats coming in or any
ot her vehicles comng into the cove, correct?
We did not, no.

And what you did was, you' ve |ooked at the inpacts of the
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farmas well as other objects in Segar Cove including
docks to see how nmuch they've |limted the watersheet; is
that right?

That's correct.

W' ve tal ked about the town of South Kingstown ordinance.
Do you know whet her or not that ordi nance, which is
Section 4-8, has been approved as part of the South

Ki ngst own Har bor Managenent Pl an?

| believe it's -- the Harbor Managenent Plan is
referenced in the begi nning of that ordinance. 1'd have
to go back and | ook and see what the exact |anguage is,
but | do believe it is referenced in there.

The question is, has it been adopted or approved as part
of the managenent plan? You don't know that as you sit
here today, right?

| do not, no.

In tal king about those buffer areas | want to be clear.
At 4-8-1, it tal ks about a waterskier in his or her

boat -- no waterskier or his or her boat shall approach
any stationary or noving object, correct?

That's correct.

Do you consider the shore to be a stationary object?

| woul d, yes.

And have you included that 200-foot buffer fromthe shore
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in your calculations as well as from docks and the

pr oposed farnf?

We did not, no.

Al right. So you' ve said that you were going to | ose --
by this proposal you are going to |ose 10 acres of
avai l abl e area, right?

Correct.

If you included that 200-foot buffer fromthe stationary
shoreline, wouldn't that decrease the 10 acres to about 5
acres as M. Osgood testified to | ast week?

I'd have to put in the GS to be able to quantify it.

You never included that buffer zone in your cal cul ation
so it's not part of your report or your testinony at this
poi nt ?

That's correct. It was based off of the stationary

obj ects of those docks.

Now, in ternms of the Category B assent criteria that we
tal ked about, or that M. Capizzo talked about with you
in your report which is Exhibit 1, you never testified or
never stated in that report that the proposed farm woul d
unreasonably interfere with or inpair existing public
access to or use of the tidal waters or shore, did you?
If | could just take a quick |ook at ny report?

Take your tinme, M. Witney.
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[ PAUSE]
Just in looking at the introduction to our report, we did
not use "unreasonable.” W mde a variety ten statenents
based on the findings of our review
But 1'mgoing very specifically to the Category B assent
requi renents. These are a termof art, and as an
engineer |'msure you are used to precision.

So while you may have used the word, let's go to

Exhibit 1 on the first page, Nunber 4. You state the
position of the proposed -- strike that. Are you with
me, M. Witney?
| am yes.
Great. "The position of the proposed 3-acre aquacul ture
facility near the shoreline would interfere with riparian
access to approxi mately 590 feet of shoreline along Segar
Cove with the original proposed configuration.”

You don't say "unreasonably interfere"” there, do

you?

The word "unreasonably” is not there.

Al so, going to the Category B assent requirenents J, no
where in your report did you state that the alteration or
activity will not result in significant conflicts with
wat er dependent uses and activities such as recreational

boati ng, fishing, sw nmm ng, navigation and comrerce, do
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you?
Can you repeat the question? | think there was a doubl e
negative in there.
Sorry. In your report -- I'"'mnot trying to trick you up

here. It's 5:21 in the day --

Exactly.

Going to ItemJ of the Category B assent in your report,
no where do you state that there are significant
conflicts with water dependent uses and activities such
as recreational boating, fishing, sw nmm ng, navigation
and conmerce, do you?

| don't believe we use those words, no.

And you understand those are the Category B assent

requi rements, correct?

| do.

And you're famliar with the CRMC regul atory schene, |
presune?

Yes.

So in fact then, today in your testinony you got a little
nor e expansive and you're tal king about a significant, |
believe, let ne get ny words right here. Let's be clear
t hat when you make your determ nations today, which are
different fromyour report, you' re only talking about

Segar Cove, not Potter Pond, right?
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The questions that | was bei ng asked were predom nantly
about Segar Cove, that's correct.

Okay. And again, your area that you're testifying is
limted to boats with towed water sports and personal

wat ercraft which are jet skis, right?

We al so tal ked about those. | think we also tal ked about
kayakers, paddle board and sail boats during the testinony
t 0o.

But woul d you agree that generally the access for paddle
boats and canoers, kayakers is less inpaired by the farm
than notor sports, right?

I woul d agree, yes.

You heard testinony that you can paddl e through the
farns, right?

| did.

And in fact, though, going back to this it's really an

i ssue of navigation. And you talk about the other farm
the existing farmthat's out there. You were able to
navi gate that, were you not, or whoever was driving your
boat ?

Yes, they were navigating, yes.

So they were able to get around that -- say you're going
from Skier's Cove back to Segar Cove. Even though it

narrows at certain points, one can navi gate between those
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two points?

Yes, you can nhavigate, correct. Again, we weren't tow ng
a skier obviously as well. W were just a boat

navi gati ng out there.

Okay. In going on the issue of jet skiers, although |
know we didn't accept your qualifications as an expert,
you didn't anal yze the noise levels of jet skiers in your
report, did you?

No.

And you didn't anal yze the noise inpact of other
notorized tow sports like waterskiing in ternms of the
Sout h Ki ngst own noi se ordi nance, did you, in your report?
We did not. Qur report was to do a technical review of

t he application.

And then in terns of whatever else went into your
application, who else aside fromM. Capizzo did you get
information fromfor your report?

As | testified, we reached out to the harbornaster and
got the nmooring maps. They are not available on AS. W
requested themfromthe harbormaster. W talked to the
Lat hans, M. Lathamand M. Hunt, Ms. Cooney as wel |
during our site visit, and we did a variety of online
research as well in ternms of the regulations. W | ooked

at other sources of information in terns of what was the
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typi cal waterski speed. Intuitively I knowit, but |
just wanted to look it up. So we |ooked for those pieces
of information to -- we al so | ooked at sighting, whether
there were any sighting criteria that were out in the
published realmin terns of aquaculture facilities. W
only found one in New Zeal and that is referenced in our
report.
Because you had no personal know edge of the recreationa
use in the cove, you had to rely upon what the Lathans,
the Hunts, and Quigley and Cooney told you; is that
correct?
Yep, as well as the observations we made during that site
visit, yes.
During that one visit?
Yes.
Qoviously | haven't seen Exhibit 24 that you di scussed at
the end. What was the date of those pictures?
Was Exhi bit 24 the boundary, show ng the boundary over
the water? Was that the exhibit -- do | have that
exhi bit nunber correct, the visualizations?

M5. NOONAN: Is that right, Christian?

MR. CAPI ZZO. Yes, it was the visualization
yes.

What was the date of those?
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The photos were taken that day, June 29, 2018.

So this was the weekend before the Fourth of July and the
only thing that | saw in those pictures was M. Lathanm s
kayak; is that right?

That was M. Latham s boat in those pictures, yes. It
was a Thursday or a Friday in late June, yes. W were
out there early norning. W were out there -- | think we
got there md-norning or early norning and then we
finished up around |ike lunchtine.

kay. I'dlike to -- let ne ask you. D d you | ook at
anything on the website in terns of Save Potter Pond?

Are you famliar wth that website?

| have not | ooked at that website.

Ckay. 1'dlike to go to your report and sort of go
through it with you.

kay.

We can start with that. Turning to -- let's start at the
begi nni ng, Nunber 1 on Page 1 of Exhibit 1. You agree
that the proposed farm does not exceed the 5 percent
coastal pond aquaculture threshold, correct?

W do, vyes.

COkay, and you understand that that pertains to all of
Potter Pond and not just Segar Cove, right?

Yes.
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And, additionally, the farmwould only occupy 0.9 percent
of Potter Pond if approved, right?

| don't know that we cal cul ated that nunber so |I'd have
to verify.

I think we did --

Dd we?

-- it before --

W m ght have. Let nme see. Yes, 0.9 percent on Page 4,
that's correct.

Okay. And you've calcul ated that the area of Segar Cove
that's currently restricted with the 200-foot town buffer
for waterskiers is at 57 percent of the cove, right?
30.3 acres, which would be 57 percent, yes.

So that's as it is today without any farmin there,
right?

Actually, are you referring to Section 1.6.17?

| was on Page 7 --

Page 7, yes. | didn't nmention -- it didn't cone up in
the line of questioning, but | did notice as | was
preparing the other day that there was an error in those
nunbers. | did the reciprocal. So in that line it

says -- it currently says any loss of 30 --

Hol d on so the Conmm ttee knows where you are.

Sur e.
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You are in Exhibit 1 and on Page 77

Page 7, right, Section 1.6.1.1. |It's right in the mddle
of the page. It's the --

Exi sting conditions?

Yes, existing conditions. The fifth |ine down starts
with the word "in." It presently says, "In a | oss of
approximately 30.3 acres, 57 percent.” | reversed the
nunbers. | did the reciprocal. It should read, "In a
| oss of 23.2 acres or 43 percent." | testified earlier
that there was 30.3 acres available. | think attorneys
woul d call that a scrivener's error.

Wel|l, percents change. |I'mnot sure if that's quite
scrivener's. John Boehnert can weight in scrivener's
error for us.

If you applied that 200-foot buffer to the shoreline
with this nunber, what would the area currently be that
is covered by the buffer area, all the buffer areas? Do
you have that nunber?
| don't in front of me, no. 1'd have to calculate that.
What would it take for you to do that? Wuld you be able
to provide that?

I would. | would have to have sonebody pull up NG S and
do that.

Ckay. Any other errors in your report that you have
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di scovered that you haven't notified us or the Conmttee
of at this point?

Yeah, just in Section 1.6.1.2, just belowit. The

20.2 acres shoul d be 20. 3.

So you're talking in the second paragraph of that
Section 22 on the third |ine should be 20.3?

Yes, yes, and then on that line as well, 10.1 acres
shoul d be 10. 0.

10 even, okay?

Yes, yes.

Again, this isn't factoring in that 200-foot buffer from
the shoreline, right?

Right, right, right. The regulation doesn't call out the
shoreline in that piece, where it does in the personal
wat ercraft piece as well. That's just the way the
regulation is witten, | guess.

Did you speak to the harbornmaster about howthis is
appl i ed?

| did not.

If there was a kayaker in the mddle of the cove right
now wi t hout the farm anyone that wanted to watersk
woul d have to stay 200 feet away fromthat kayaker; is
that right?

That's correct. It would be a noving object or a
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stationary object.
Dependi ng, right.
It's an object, yes.
But it falls under the ordinance, right?
It does.
Soif I lived on the pond and I wanted to go wat erskiing,

and | saw a group of kayakers, maybe one, maybe three,
|'d have to be very cautious about how | went out there
if I even could; is that right?

That's correct.

In terns of other stationary objects, that woul d include
| obster, eel and crab pots, would it not?

It should, yep. | would say that's a stationary object.
Sane thing. The float at the top would be a stationary
object. So a nooring ball would be that way too, right?
Right. The nooring, we know the nooring is in the
southern part of the cove, but if soneone el se had those
| obster, eel or crab pots, those would have to be
factored in with the 200-foot buffer al so.

Yeah, an operator under the ordi nance would stay away, is
supposed to stay away 200 feet.

Al right. | think you said on sone of these maybe
people didn't observe them is that fair to say?

Just like any |law, not everybody observes the | aws.
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So it's sort of arule that's observed nore, that's
followed nore, in the breach than the observance, right?
| don't know what you nmean by that statement, so | can't
coment on it.

Al right. Let's go back to your report again, Exhibit 1

at Page 10, | believe, second paragraph.
Ckay.
Just structured so everyone understands, | think if I'm

right your summary at the begi nning sort of highlights
points 1 through 10, and then you go on to explain thema
little nore in depth in the following report; is that
correct?

Yes, yes, exactly. That's exactly howwe did it.

|'"ve read a lot of peer reviews. On Exhibit 1, Page 10,
second paragraph, you state that:

"The presence of the proposed 3-acre aquacul ture
facility in Segar Cove may | ead sonme of those that use
the cove for towed water sports to decide the reduced
wat ersheet is not sufficient for towed water sports and
| ead themto nove el sewhere for such activities."

As a professional engineer, what is the basis for
t hat statenent?
| did not make that statenent as a professional engineer.

I made it as sonebody who understands navigation. And if
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an area is crowded and there's another area that is
potentially | ess crowmed, one would nove. | nean, it's
just human nature as well.

And then later at the end of that same paragraph --
strike that.

Furt her down on Page 10, Section 1.6.3.2 which is
entitl ed Proposed Conditions/Limtations On Recreational
Use, do you see that?
| do.

You state there that the proposed farm woul d
"significantly limt the size of Segar Cove's watershed
avai l abl e for waterskiing and swi nm ng," correct?
Correct.

I was going to ask you, that's your concl usi on when

al nrost 60 percent of the cove is restricted. But now
you're telling ne that that has changed to 47 percent, is
that right, or 43?2

A | oss of 43 percent, yes.

Let's go back to the question that Commttee Menber
Reynol ds asked.

Your diagrans showi ng what can be towed showed nmaybe
one or two waterskiers that could be in the cove when the
farmwas there with the applicable buffers. | believe

that that is Figure 5.
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Let ne ask you. Wthout the farm how many skiers
can be accommmpdated in the cove with all of the
applicable buffers in place?
| think Figure 5 doesn't show the nunber of skiers that
could be accommpdated. It's really -- that was a
simulation so it's showing the path that was taken by a
vessel on a day skiing, sinmulating skiing.

And that was M. Latham one of the objector's, vessels,
right?

It was.

And that was the sane day that you took those pictures,
the end of June 2018?

That's correct.

Well then forget Figure 5.

Again, Comm ttee Menber Reynol ds was tal ki ng about
the geonetry. So let ne ask you. Wthout the farm but
using all the necessary buffers that the town of South
Ki ngstown calls for, how nmany skiers could you have in
Segar Cove safely?

You coul d probably have two maybe three vessels in that
area doing small | oops.

Al right. So that's two to three skiers with snmall

| oops without the farm do | have that correct?

That's ny opinion, yes.
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And one to two skiers with the farm correct?

Correct.

And that assunes that there's no other stationary or
novi ng object in the area when those skiers are around
that woul d i npact that 200-foot buffer, right?
Correct.

So it would conme down to, the inpact is one waterskier on
this farmif the farmis inpl enented?

At a tine, yes.

Ckay.

At a point in time, yes.

M5. NOONAN. 1'd like to go to sone of the
figures that you have. Let's start -- actually, if you
could, before we get to that, let's put up Exhibit 2,
pl ease, Objectors' Exhibit 2, which is the nooring and

dock field. M. More, if you want to do that, or

Leslie, if you can do that. I'mcertainly not doing it,
so. ..

M5. PARKER Yes, it wll just take ne a
m nut e.

MR, MOORE: Leslie, you have control.
M5. PARKER: Thank you.
[ PAUSE]
M5. NOONAN:. Thanks, Leslie. Sorry. Just to
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| et you know, Leslie, the one | want is our Exhibit 4 if
you don't m nd.
[ EXH BI T DI SPLAYED]

M. Witney, do you see what was nmarked or admtted
believe as Exhibit 2 for the objectors --
| can see your screen, yes.
ESS put that together, right?
Ve did.
Al right. And M. Hunt's property is on Ranml s Poi nt,
correct?
That's correct.
And that is the only -- strike that.

This plan does not show |lot |lines, does it, property
lot |ines?
It does not, no.
Did you prepare any plans that show the lot |ines?
| don't recall that we did.
We'll get to that in a second. Let ne follow up with
this. Let's talk about M. Hunt's property. It
straddl es effectively Sycanore and Segar Cove, right?
It's kind of -- | would say it's the border between the
two, yeah.
Okay. And that's a single-famly house that's on that

point, right?
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Yes.

And he has a dock on Sycanore Cove, correct?

Correct.

If we go up north towards what's nunbered -- so you
didn't nunber that because it's not in Segar Cove,
correct?

Correct.

Al right. But as you're aware, under CRMC regul ati ons
that's the only dock that M. Hunt can have, as a
property owner is only allowed to have one dock per
property, correct?

|'"d have to check the regul ations but that sounds
reasonabl e, vyes.

You' re not famliar with that specifically?

Not that provision specifically, no.

If we go north then fromthe Hunt property up to the dock
that's nunbered one, that's the Cooney/ Qi gl ey dock,
right?

Yes.

Again, you don't show the lot lines dividing it, but fair
to say that that one dock is attached to their property
and there is no other dock, right?

Yeah, that's fair to say.

Ckay. Going southerly, and |I'm having troubl e seeing
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what nunber it is, but I would assune or maybe you can
answer that, going -- which nunber is M. Lathanm s dock?
H s would be 26. W're showing 23 to 26 there because
they are so tight it was hard to | abel them al
i ndi vi dual ly.
Al right. So 26 would be M. Latham s dock. And again,
that woul d be the only dock allowed to M. Latham under
CRMC regul ations, right?
Yes.

M5. NOONAN: Okay. Leslie, if we could go to
our Exhibit 4 which was the map prepared by Di Prete
Engi neeri ng?

MS. PARKER  Yes.

M5. NOONAN:.  Thank you.

[ PAUSE]

Wiile we're waiting for that, M. Witney, do you have

any know edge about whet her people waterski in Sycanore

Cove?

I was told when we went and did our site visit, | was
told that people do not ski in Sycanore Cove. |It's
fairly small. The water is relatively shallow in there,

and there is a |lot of yograsse which would really prevent
a propeller fromgoing in there.

Well, | ooking at your Figure 1C though, it appears the
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depths are maybe sonewhat simlar to Sycanore Cove?
Sonmewhat simlar, yes, yes.

Okay. But certainly then as you get up north to the
wat er ski ers basin, you have deeper water there, right?
Correct.

And you didn't do any bathynetric nmeasurenents? D d |
say that correctly?

You did say that correct, and no, we did not do

bat hynetri c nmeasurenent, no.

What you were doing is relying on G S and NOAA
information that's publically available, correct?
Correct.

And on GS, especially in areas with a shoreline, there
iIs a certain degree of -- what's the word |I' m | ooki ng
for -- error is not the right word -- give, as M. Mirray
said, it's not a survey, right, GS?

Are you referring to GSitself, or are you referring to
the wat er depths?

@S I|I'moff water depth. | amon QS

A G S systemis not a survey.

You did not do anything to undertake a survey of the
shore al ong the Segar Cove where the proposed farmis,
did you?

We did not.
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Ckay. You watched M. Osgood's testinony?

| did.

And do you recall this picture that was put up? Plan
sorry.

Yes, | do. This was the second of the two he had, |

t hi nk?

Yes, there is a second one, yes. There were two of them
yes.

There was one that had nore di nensi ons than the other

one.
This is the sinpler one. W'Ill start with this one.
Yes.

Looking at this one, | think you can see there are | ot

lines on it. Do you follow that?

| see parcel boundaries, yes.

You testified today that the Hunt property woul d be

i npacted al ong the shoreline of 913 feet, correct?

| don't think I made that statenment specific to the Hunt
property. | think I was tal king about the | ength al ong
the shoreline of 913 feet.

| recall that the question pertained to the Hunt property
al one; however, based on Exhibit 4, Applicant's

Exhibit 4, is it a fair statenent that the approxinately

910 feet is not all on the Hunt property, correct?
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That woul d be a correct statenent, yes.

Ckay. And in looking at this, maybe Leslie if you can
zero in or expand the opening to the cove, did you do any
cal cul ati ons about the ability of skiers or persona
watercraft, jet skiers, to enter or |eave the cove in
light of the town ordi nances on buffers?

Not specific to |leaving the cove, no.

And you see, if I'"'mreading that right, that it's

240 feet across; do you see that?

Yes, | believe that was shoreline based on G S is what

M. Osgood testified, yes.

And so if you applied the 200-foot buffers on either side
fromthe shoreline, effectively this cove should be
closed to towed water sports; is that fair?

If there was water for that 240 feet you' d have 20 feet

to be able to --

You have -- I'msorry, tw --
Yes, yes, I'msorry. It would effectively be closed,
yes.

Ri ght, because you have 200 feet com ng from each
shorel i ne, correct?

That's correct, yes.

kay. |I'mgoing to turn to your figures of your other

report, but before | do that | just wanted to ask you in
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terns of sort of the original proposal and then what
we're calling Map B or Plan B, the figures that |'ve seen
that you' ve attached to your report, only one of them
addresses the rectangul ar | ayout and the bal ance of them
are all polygon, which is B; is that correct?

That is correct.

And you woul d agree with the general proposition that if
we take Plan B, it opens up nore area for waterskiing.
["'mnot trying to put words -- but it gets it closer to
the shore, correct, on Plan B?

At the southwestern corner that woul d be correct, yes.
VWll, I"'mlooking at this and trying to -- if you | ook at
it, I"'mgoing back to how they're overlaid. The
rectangul ar one is nore towards the center of the cove
for the nost part than Plan Bis, correct?

Well, are you referring to the lease or to the buffer or
bot h?

Just the |ease. Just the |ease.

The | ease, yeah. So the rectangular |ease is farther
west than what is being referred to, the revi sed
application or Option B.

kay. So if you nove it towards -- nore towards the
center of the cove, you open up M. Hunt's shoreline,

right?
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That space does w den, yes.
Then if you slide it back towards the Hunt shoreline to
make room for the skiers, that creates nore of a pitch
poi nt that we've been tal king about, right?
Ten feet along the shoreline, that's correct.
And again, noving this whole thing in terns of just
skiers, is for one skier, additional skier, to be allowed
to use the cove if the farmis put in place, right?
One at a tinme. Not one total.
But | nmean, you said one to two people can use it even
with tight circles when the farmis in place, right?
Yes. W were tal king about how many skiers -- you were
asking nme how many skiers did | think could operate at
the sane tine in that area, right? 1In one instance
said one to two with a revised configuration and two to
three with --
| thought you said --
|"msorry, before existing --
Two to three existing, one to two proposed?
Proposed under the revised configuration, right.
And you didn't do the analysis for the rectangul ar
configuration, right?
No, no.

M5. NOONAN.  Madam Chair, it's 5:53. | forgot
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what tine you said you wanted to break.

CHAl RAMOVAN CERVENKA:  Yes, 5:55. |'m assum ng
that you have nore cross-exam nation and that you woul d
do it in our next schedul ed neeting which would be
Decenber 4th?

MS. NOONAN:  Yes.

CHAIl RAMOVAN CERVENKA:  So if you finished this
l'ine of questioning, nore or less, than let's hold there
and you can pick up when we cone back.

M5. NOONAN:  All right, thank you. | hate to
do this, but just an instruction to the witness that he
I's under cross-exanm nation and unable to speak with
| awyers.

THE W TNESS:  Under st ood.

CHAIl RWOVAN CERVENKA: | won't hold you to it.
| just want to have a general idea. Do you think you're
going to take another several hours with your w tnesses?
What' s your estimate given that we've spent nost of this
getting through your primary wtness? And |I'm not
l[imting you. | just want to have an idea just for the
public coment period. Mybe they can gauge if they are
going to be making public comrent or not, or we need to
schedul e anot her neeting.

So any thoughts on that?
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MR CAPI ZZO: So | think | had indicated that |
have three additional w tnesses that will be called. |
anticipate their testinony probably |lasting at | east an
hour each, and that does not cover obviously any
guestions or the cross-exam nati on.

CHAl R\MOVAN CERVENKA:  Ckay. M. WIllis, I'm
thinking that nost of our next neeting wll continue wth
the objectors, interveners' case, including the
cross-exam nation and that we would bring back M. Beutel
as we had pl anned for sone questions about his staff
report.

MR WLLIS: That's correct, Madam Chair.

CHAIl R\MOVAN CERVENKA: (kay. And if we can
start with public comment, great. W're not going to
further restrict public cooment. |If we need to push it
into an additional neeting to finish it, we will.

MR WLLIS: Agreed. W can find a schedule
for that. G ven what M. Capizzo just said on the tine
franme for the remaining witnesses, plus this cross, plus
the cross of his remaining wtnesses, | would suspect
nost, if not all, of the Decenber 4th hearing wll be for
M. Capizzo's witnesses and cross.

M5. NOONAN: Madam Chair, | don't anticipate

ext ensi ve cross-exam nation of M. Capizzo's |ay
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W t nesses.

CHAl R\MOVAN CERVENKA:  But you still have sone
time on this expert witness, right?

M5. NOONAN: | do, yes. Probably another hour
or so at the nost.

CHAl R\MOVAN CERVENKA:  (kay. That takes us to
four hours and then M. Beutel. So, M. WIIlis, we can
conmmuni cate, | guess, to the people who signed up for
public comment that we're unlikely to reach themon the
Decenber 4th neeting. W will then have to schedule a
separate neeting for public coment. W'Il|l try to reach
them It's unlikely.

MR WLLIS: | agree, Madam Chair. One of the
comenters asked if we could put the names of the I|ist
avail able to speak up online so they have an idea of when
they m ght be up whenever that day cones. | think that's
a good idea. W can do that.

CHAIl RAMOVAN CERVENKA: | agree. That |ist
should go up. M. VWagner, |'massumng we woul d start
with your client who is going to speak during the public
comment period?

MR WAGNER: | think that would be fine. | do
have a concern over the limtation of I think you

said that -- | don't remenber whether you said it was a
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couple mnutes for each person to give public comment. |
mean - -

CHAl R\MOVAN CERVENKA: Wl |, what do you
anticipate that your client needs?

MR, WAGNER: Well, | actually don't know, but
["msure it's nore than two mnutes. | don't think it's

much nore than ten mnutes, but | think it would be nore
than two m nutes.

CHAl R\MOVAN CERVENKA:  Al'l right. Wll, we'll
revisit this. | don't think we need to be concerned
about Decenber 4th because we're going to take it up with
the counsel's presentation and M. Beutel, but |I'll take
t hat under consi derati on.

MR WAGNER: Thank you.

CHAI RWOVAN CERVENKA:  Anyt hi ng el se
adm nistratively, M. WIIlis?

MR WLLIS: No, Madam Chair.

CHAIl R\MOVAN CERVENKA:  kay. M. Capizzo,
you're going to get back to us on that Exhibit 24 and if
it was sent and whether you intend to use it and all
t hat ?

MR, CAPI ZZO.  Yes.

CHAl RMOVAN CERVENKA:  Ckay.

M5. NOONAN.  Madam Chair, just for scheduling
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pur poses, are we doing that in the afternoon again on
Decenber 4t h?

CHAl R\MOVAN CERVENKA: | think we decided 11 to

1, and then we were going to break for a half hour and
then we are going to do 1:30 to 5:30.

MR WLLIS: That's correct, Madam Chair. W
wanted to explain that tonight, but that's exactly
correct.

CHAI RWOVAN CERVENKA: W had tal ked about
schedul i ng the workshop for Decenber 8th. That's prior
to our regularly scheduled neeting, but | think that's
unl i kely now because of the public coment period that we
need to afford. We'Ill revisit that, but for sure
Decenber 4th from 11l to 5: 30.

MR WLLIS: Correct.

MR, CAPI ZZO Madam Chair, may | inquire, is
that Decenber 8th date still held whether it is public
conment or workshop, or is that date going to be held or
no?

CHAl RAMOVAN CERVENKA: | don't know yet.

MR. CAPI ZZO. Ckay. That's fine.

CHAIl RWOVAN CERVENKA:  We'l |l figure that out
with the agency. Anything else? M. DeSisto?

MR. DESISTG No, I'mall set.
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CHAIl R\MOVAN CERVENKA: Gkay. W're all conplete

here. Thank you everyone for the thorough presentation

and I will nove to adjourn. |s there a second?

All

M5. REYNOLDS: 1'Il second.
CHAl RMOVAN CERVENKA: M. Coi a?
VICE CHAIRVAN CO A: I'll second.
CHAl RAMOVAN CERVENKA:  Thank you, Ms. Reynol ds.
those in favor say aye.
[ UNANI MOUS VOTE TAKEN]
[ ADJOURNED AT 6:03 P.M]
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