In The Matter Of:
Coastal Resources Management Council
Perry Raso

Hearing
Vol. 4
December 4, 2020

Rebecca J. Forte
Certified Professional Court Reporters
33 Rollingwood Drive
Johnston, RI 02919
(401)474-8441




Hearing - Vol. 4 - December 4, 2020

STATE OF RHODE | SLAND AND PROVI DENCE PLANTATI ONS
COASTAL RESOURCES NMANAGEMENT COUNCI L
SUBCOW TTEE HEARI NG

* * * * * % * * * *x *x * * * * *

N RE
CRMC File No. 2017-12-086
n the matter of Perry Raso

* * * * % % % * * % % * * * * *

- %

f —

Date: Decenber 4, 2020
Time: 11:00 a.m
Pl ace: Via Zoom

Rhode | sl and

VEMBERS PRESENT

Jenni fer Cervenka, Chair

Raynond C. Coia, Vice Chair

Donald T. Gonez

Patricia Reynol ds

Ant hony DeSi sto, Esquire, Legal Counsel

STAFF PRESENT

Jeff WIlis, Executive Director
Li sa Turner, Secretary

Ryan Moore, Moder at or

Janes Boyd, Deputy Director

Rebecca J. Forte Court Reporting
Certified Professional Court Reporters
33 Rol l'i ngwood Drive
Johnston, R 02919

479

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




Hearing - Vol. 4 - December 4, 2020

480

APPEARANCES
FOR THE APPLI CANT. ........ ADLER POLLOCK & SHEEHAN PC

BY: Elizabeth Noonan, Esq.

1 Ctizens Plaza

Provi dence, RI 02903

enoonan@ps!| aw. com
FOR THE OBJECTORS. ........ PARTRI DGE SNOW & HAHN LLP
(Hunt, Latham Cooney BY: Christian Capizzo, Esqg.
and Qui gl ey) Textron Tower

40 Westm nster Street

Provi dence, RI 02903

ccapi zzo@sh. com
FOR THE OBJECTORS. ........ SHECHTMAN HALPERI N SAVAGE, LLP
(Andrew W1 kes and BY: Dean \Wagner, Esq.
454 Beach Road, LLC.) 1080 Main Street

Pawt ucket, RI 02860
dwagner @hsl awfi rm com

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




Hearing - Vol. 4 - December 4, 2020

I NDEX

PAGE
W tness: Payson Wi tney
Conti nued Cross-Exam nation by M. Noonan.. 489
Redi rect Exam nation by M. Capizzo........ 503
Wtness: Kevin Hunt
Direct Exam nation by M. Capizzo......... 509
Cross- Exam nation by Ms. Noonan........... 536
Wtness: Alicia Cooney
Direct Exam nation by M. Capizzo......... 543
Cross- Exam nation by Ms. Noonan........... 575

Wtness: David Lat ham

Direct Exam nation by M. Capizzo......... 587
Cross- Exam nation by Ms. Noonan........... 649
Questioning of David Beutel............... 665

481

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




Hearing - Vol. 4 - December 4, 2020

482
EXHI BI TS
OPPCSI TI ON NO. DESCRI PTI ON | D FULL
5 Photographs. ......... ... ... .. .... 571
6 Photo....... ... ... . . . . . . . . . ... 524
7 Photographs. ......... ... ... .. .... 649

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 4 - December 4, 2020

483
FRI DAY, DECEMBER 4, 2020
[ COMMENCI NG AT 11:15 A . M]
CHAIl RMOVAN CERVENKA:  I'Il call the neeting to

order. Today's date is Decenber 4, 2020. |It's 11:11
a.m, and this is a neeting of the Subcommttee of the
Rhode |Island Coastal Resources Managenent Council
We are here on our fourth neeting to consider an
application, File Nunber 2017-12-086, in the matter of
Perry Raso's application to establish a three-acre oyster
and bay scallop farmusing floating and suspended gear in
Potter Pond, South Kingstown, Rhode I|sland.
l"mgoing to introduce for the record all of our

Subcomm ttee nenbers. Wen | call your nane, if you can
unmute and indicate that you're here. Starting first
with Vice-chair Raynond Coi a.

MR COA Ray Coia is here.

CHAIl RMOVAN CERVENKA:  Thank you. Patricia
Reynol ds?

M5. REYNOLDS: Patricia Reynolds here.

CHAIl R\MOVAN CERVENKA:  Thank you. Don Gonez?

MR. GOVEZ: Don Gonez here.

CHAIl RWOVAN CERVENKA: And Vin Miurray, our South
Ki ngst own representati ve.

MR MJRRAY: Vin Miurray here.
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CHAIl RAMOVAN CERVENKA:  And nysel f, Jennifer
Cervenka, Chair. Fromour staff, sanme thing, when | call
your nane, if you can indicate that you're here. CQur
executive director Jeffrey WIlis?

MR WLLIS: WIIlis here.

CHAl RAMOVAN CERVENKA:  Qur deputy director Jim
Boyd?

MR BOYD:. Jim Boyd here, Madam Chair.

CHAl RMOVAN CERVENKA:  Qur chief |egal counsel
Tony DeSi sto?

MR. DESI STO DeSisto here.

CHAl R\MOVAN CERVENKA: Qur secretary Lisa
Tur ner ?

M5. TURNER  Here, Madam Chair.

CHAl RMOVAN CERVENKA:  Qur noder ator Ryan Moore?

MR. MOORE: Here, Madam Chair.

CHAIl RWOVAN CERVENKA:  And our court reporter
Li sa Reis?

COURT REPORTER: Here.

CHAl R\MOVAN CERVENKA:  kay. | thought that we
were going to have M. Beutel with us, but maybe that's
| ater on in our program is that correct?

MR WLLIS: That is correct, Madam Chair.

CHAl R\MOVAN CERVENKA: M. GCoetsch is here, just
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not visibile, but he's in the attendee group?

MR WLLIS: That's correct.

CHAIl RWMOVAN CERVENKA: Ckay. Before we get into
the matter, as we always do | will turn it over to our
noder ator Ryan Moore just to indicate what this Zoom
format is, the rules for participating, and the authority
under which we're hosting it in this matter.

M. Moore?

MR, MOORE: Thank you, Madam Chair.

The virtual Subconmm ttee neeting of Decenber 4,
2020 for the Rhode I|sland Coastal Resources Managenent
Counci | conducted in accordance wi th Executive O der
20- 93-88 suppl enental energency decl arati on extension of
Executive Orders.

If you have any problens with your conputer audio,
pl ease use the call-in nunber listed for this neeting.

Counci | menbers, Applicant and CRMC staff, please
keep your video on. Do not use phone and conputer audio
at the sane tine. Please raise your hand to be
recogni zed by the Chair. Identify yourself by nanme. Use
the chat box to comrunicate any issues with the audio or
video to the noderator.

Menbers of the public, please keep your videos off.

Mut e your m crophone when not speaking. Use the raise
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hand function to be recogni zed by the Chair. Wen you
are recogni zed by the Chair and unnuted by the noderator
to speak, identify yourself by nane.

Those on the phone, please press *9 to use the raise
hand function. Wen recognized, identify yourself by
full nane. Once again, use the chat box to conmuni cate
any issues of audio or video to the noderator. The Q and
A feature is disabled for this neeting.

CHAIl RWOVAN CERVENKA:  Thank you, M. NMNbore.
Okay. We've been at it for about 14 hours, and when we
| ast broke | believe we were on M. Capizzo's first
wtness -- this is for the opposition -- M. Witney.
And Ms. Noonan was in the mdst of a cross-exam nation.
l"mnot sure if it's been conpleted yet. 1'Il ask her in
a mnute.

We're scheduled to go today for quite a while up
until 5:30. | would like it to be shorter if we can be
efficient, but if we need the tine we have until 5:30.
We'l|l conplete the opposition's case, and then we w |
have any rebuttal fromthe Applicant if needed or
desired, and then we will finish today with questions
that the Subcommittee nmenbers may have of M. Beute
based on what's cone in through the Applicant's and

opponents' cases. W can have sone limted questions
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fromthe Applicant or opponents' counsel for M. Beutel
as well, but he's going to be avail able the |ast couple
of hours, M. WIlis, one hour?

MR, WLLIS: Yes, Madam Chair, on the
assunption that today was going to be finished for the
opposition's witness and cross. Dave could be avail able
towards the end of the neeting. Just didn't have a
particular tinme frane for that.

CHAl RWOVAN CERVENKA: |'s someone going to be in
touch with hin®

MR WLLIS: Yes.

CHAIl RAMOVAN CERVENKA: Today we will -- whatever
the case, we will not start public comrent. Public
comment will be started at a subsequent neeting. Since

we were all here last tinme, we did consider whether or
not we shoul d have | onger periods of tine during which
the public could speak. | think we ended up at a five to
ten-mnute period as opposed to a two-m nute period
because there were sone nenbers of the public who thought
that two mnutes was too restrictive, and witten conment
which we will consider.

In addition to all witten comment that has been
subm tted al ready by those who are going to speak, we

feel that all of those things conbined will provide a
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nore than adequate opportunity to conmuni cate any
concerns. So, again, that won't start until next tine
but we wanted to preview that.

| think, M. WIlis, correct me if |I'mwong, that
that's been communi cated t hrough our public website or
e-mails; is that correct?

MR WLLIS: Yes. W began that communicati on
and we'll continue to rem nd everybody of that process.

CHAIl RWOVAN CERVENKA:  Thank you. So we're on
M. Wiitney. He's still under oath. I'mtrying to find
you, M. Witney. You're still under oath and you
understand that, correct?

MR, VH TNEY: | do, yes.

CHAl R\MOVAN CERVENKA:  And Ms. Noonan, are you
going to continue with cross-exam nati on?

M5. NOONAN: Yes, | am | don't expect it to
be | engthy, but yes. Can | ask one thing, if you don't
m nd before starting in terns of the public comment? Am
| correct that the sign-ups for public comment ended on |
bel i eve Friday, Novenber 13th?

CHAIl RMOVAN CERVENKA:  |'Il1 defer that to Jeff.

MR WLLIS: Yes, the public coment sign-up
period has concluded. W have the list in the order that

t hose fol ks have asked to speak. That will be conveyed
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to the Chair so that she can alert everybody, but we have
al ready published that list as well.

M5. NOONAN: | just note that there's a
website, | believe, Save Potter Pond, and they are still
saying on that website that you can sign up for public
comment. | know that's not what you guys are saying. |
just wanted to nake sure that that was out there to the
publ i c.

CHAl R\MOVAN CERVENKA: Al right.

MR, CAPI ZZO  Madam Chair, Dean Wagner is

havi ng video issues. He emailed ne, so if Ryan can help

hi m

CHAIl RWOVAN CERVENKA:  Can he hear us?

MR. CAPI ZZO. | believe so.

CHAIl RMOVAN CERVENKA:  Ckay. Ask himfirst if
he can hear us, and if he can we will proceed w thout his
Vi deo.

MR. CAPI ZZO. He can hear.
PAYSON WHI TNEY,
Previously sworn testifies as foll ows:
CONTI NUED CROSS- EXAM NATI ON BY Ms. NOONAN
Al right, M. \Witney, how are you doi ng?
" mokay. How are you?

Great, thank you. As the Chair said, you're still under
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oath fromlast tinme. You are aware of that, right?

| am yes.

Okay. Since the last tine you were here, which was
Novenber 17th, what if anything have you done in relation
to this project?

The only thing |I've done is | reviewed the transcript a
little bit this norning and revi ewed sone of ny notes and
| ooked at sone of the -- | |ooked at sonme of our figure

in ternms we were discussing the width of the pond when we

left. That's all I've done.
Geat. 1'mgoing to ask you, did you communi cate -- and
that's texts, email, Zoom snoke signals -- with anyone

about this application since we |last net on the 17th?

| have not.

Okay. Did you obtain any input from anyone on the issue
of the 200-foot buffers in Section 4-8 of the town's

or di nances?

No.

And did you have any conversations wth the harbormster?
No.

That bei ng the South Ki ngstown harbornmaster.

Correct, still no.

And di d you have any ot her changes or corrections to your

report which is C(bjectors' Exhibit 17?
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| don't believe so at this tinme, no.
Ckay. Perfect. Is it fair to say that as part of the
peer review that you did, that you just accepted the
applicability of the buffers in Section 4-8 of the town
ordi nance and didn't question whether or not they were
appropriately enacted by CRMC?
That's correct. | reviewed the regulations and saw t hat
they were regul ati ons and accepted them at face val ue.
Perfect, fine. Although your report is dated, | believe,
April 20, 2020, did you have a chance to review the staff
report from M. Beutel that was dated June 2, 20207?
| did, yes. June 20th?
June 2nd, I'msorry, too many 2s there.
Let ne check. | don't renenber. | thought it was nore
recent closer to this hearing than that.
If I mght, | think we received it nore recently, but the
date is June 2nd on the docunent itself. | think we
received it either |late COctober or early Novenber.
Ckay. | don't knowif | see a date on this or not.
Ckay. On Page 1 of the staff report it does say
January 2, 2020. That's Exhibit 17.

[ PAUSE]
Here we go. Yes, the date on it is June 2, 2020.

Correct?
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That's the date, yep.

Were you on this Zoom hearing for M. Beutel's testinony
on Novenber 12t h?

| was.

Al right. And in the staff report which 1'd like to go
to now, which is Exhibit 17, did you reviewthe
categories of objection on the topics on Page 2 that

M. Beutel lists?

Yes.

Al right. And going in the area of navigation, let's
see, just looking at the report, he bullets them down
just to list themand then the second half of the page he
bullets themwith a little discussion. Do you see that
t here?

| do, I have it right In front of me, yes.

Perfect. GCkay. One of the categories he has is

navi gati on, which is the bullet at the bottom of Page 2.
Do you see that?

Yes.

Geat. And I think we tal ked about last tinme that your
navi gati on experience in ternms of this has to do as a
recreational boater, correct?

In terms of as well as ny tinme out doing marine surveys,

yes.
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But you don't have a captain's license, right?
| don't have a captain's |icense, no.
At the bottom of Page 2, Exhibit 17, M. Beutel notes
that "navigation, this includes boating, waterskiing,
t ubi ng, kayaki ng, paddle boarding, et cetera." Do you
agree with his classification of navigation?
| do.
Ckay. And then he goes on to state that this site wll
have an effect on all those activities. Do you agree
with that statenent al so?
Yes.
Then he proceeds to say at the bottom of Page 2, "The
significance of effect is debatable as is the anount of
navi gational activity in Segar Cove." Do you see that?

| see that, yes.

Do you have any basis to disagree with M. Beutel in that
st at enent ?

Seens like it's his opinion, so | don't know that | have
a basis to disagree with it.

Then going on to the end of that where he says, "floating
gear is safer to navigate than bottom gear because of its
visibility." Do you agree with that statenent?

| guess in sone senses, yes. |I'mnot really sure what

he's driving at there.
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Did you state an opinion as to the relative safety --
strike that.

You didn't state an opinion in your report as to the
rel ati ve safety between bottom gear and floating gear
did you?
We did not, no. W didn't nmake that distinction.
Al right. Continuing on to Page 3 of Exhibit 17,
M. Beutel goes into a bullet point of recreation at the
top of Page 3 there, M. Witney. Do you see that?
Yes, | do.
And he notes that boating activities have been previously
acknow edged and that sw nmm ng through an aquacul ture
site is not advisable. Do you agree with that?
| wouldn't swimthrough an aquaculture facility.
Ckay. That's good enough for me. He then goes on to
state, he references the five percent rule. | won't read
all the citations there. But what he then says is, open
gquote, "if this site is permtted, Potter Pond wll be at
three percent of allowable aquaculture activity. All
other activities wll have 97 percent of the pond for
their opportunity.”

Do you have any basis to disagree with M. Beutel's
statenent of this?

Yes.
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MR CAPI ZZO | woul d object to that question.
It's beyond the scope of his expertise.

MS. NOONAN:  Well, | disagree because he did
make a statenent that we were under the five percent and
he goes into cal cul ations of the relative anount of space
that -- he does tal k about that in his report.

MR DESISTO It seens all owable and rel evant.
He shoul d answer.

M. Witney, do you have the question in your m nd?

| think your question was, do | have an opinion as to the
accuracy of that statenent or sonething to that effect?

| took the exact quote and | asked you, do you have any
basis to disagree with that statenent?

| do.

VWhat is that?

He's basing the three percent on the physical space, and
he's saying there's 97 percent of the pond for their
opportunity. You know, just wth the buffers that are
establ i shed by the South Kingstown ordinance, that takes
additional area away. So | don't believe that 97 percent
i s accurate.

So you think the town buffers would cut into that

97 percent, right?

Yes.

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 4 - December 4, 2020

496

Ckay. And you previously testified that you heard

M. Beutel's testinony the first day of these

proceedi ngs, right?

| did.

And you heard himtestify that it is staff's opinion that
M. Raso has net all of the criteria for Category B
assent; do you recall that?

Vaguely. | don't remenber his exact words. It's been a

nunber of weeks at this point.

Well, just to refresh your recollection, I"'mreferring to
the transcript -- nmy phone is ringing for sone reason.
If you guys can bear with ne, I"mgoing to nute ny office
call here.

[ PAUSE]

Going to the transcript of this hearing starting
Vol une I, Page 30, did you reviewthis first transcript
at all or just --
No. The only day | reviewed was the day of ny testinony.
It was the only day | was provided.
Al right. Wll, Page 30 of the transcript, Line 17,
Chai rwoman Cervenka asked:

"And M. Beutel, in your opinion and based on your
review of the application materials, they not only

address the Category B criteria, but they were satisfied.
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So the standard, in your opinion, was net for Category
B," to which M. Beutel answers: That's correct. It is
staff opinion that he has net all of the criteria for
Category B -- it says objections, but | think he neant
assents.
Does that refresh your recollection of M. Beutel's

testinmony?
Yes.

MS. NOONAN: Madam Chair, may | just have a
nmonment ?

CHAI RWOVAN CERVENKA:  Yes.

[ PAUSE]

M5. NOONAN:.  Thank you, M. Wiitney. | have no
further questions for you.

THE W TNESS: Thank you

CHAl RWOVAN CERVENKA:  Ckay. M. Capizzo, back
to you. | also wanted to just follow up on the exhibit
Issue we had last tine. | think that the exhibits were
found. They had been sent in hard copy to the agency. |

think they've been provided to Ms. Noonan. |Is that

correct?

MS. NOONAN:  Yes.

MR. CAPI ZZO. That is correct, Madam Chair.
They were sent hand-delivered, | believe, to Coastal
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Resources, | believe on Tuesday before the first hearing
so |l think it was on the 10th. They were inadvertently
not sent. And relating to Exhibits 20, | think 20 --

MS. NOONAN. 24, 25 and 26.

MR. CAPI ZZO. That's correct, were not sent to
Ms. Noonan via email or M. Wagner or to Coastal via
email. They were hand-delivered. No copies were sent to
Ms. Noonan and M. Wagner on Novenber 23rd. | did
receive confirmation from M. Turner that they did in
fact did receive the anended exhibit |ist on the 10th,
but that it had not been uploaded to the system It's ny
under st andi ng the Subcomm ttee nmenbers have t hat
i nformati on before them now.

CHAIl RAMOVAN CERVENKA:  They are up on our
packet. So you intend to use these, correct, or

i ntroduce thenf

MR, CAPI ZZO Yes. | would ask that they be
marked as a full exhibit. | did take testinony from
M. Wiitney on those exhibits. | ask they be nmarked as
full.

M5. NOONAN: | do not have an objection to

Exhi bit 24, the visuals that you took pictures of. |
generally object to 25 and 26. They are nuni ci pal

ordi nances and regulations that | don't think need to be
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part of the record. | also -- what | don't see in
Exhibit 25 is, that's just the town certification of the
docunent. So ny objection is that we do not know for
certain that CRMC has accepted t hese ordi nances as part
of the Harbor Managenent Pl an.

CHAl RAMOVAN CERVENKA:  (kay. So just as to kind
of applicable legal authority, do those need to be
exhibits, M. DeSisto?

MR, DESISTO Well, the question being raised
is relevance, but otherwi se they are adm ssible
docunments. So | would recommend that they be admtted
into evidence particularly since they have been certified
to. There will be questions as to whether or not they
are relevant and are applicable to the Harbor Managenent
Pl an, but they are otherw se adm ssi bl e docunents.

CHAIl RWMOVAN CERVENKA:  Ckay. So they cone in,
and then | guess, Ms. Noonan, you can make argunment as to
their rel evance or weight.

M5. NOONAN: Correct. Thank you.

MR CAPI ZZO \Wiile we're doing cleanup real
qui ck, there were two other exhibits marked for ID and
accepted subject to certification by the South Kingstown
Wat erfront Advi sory Conmm ssion and the Rhode Island

Mari ne Fi sheries Council. Emails were sent to Ms. Turner
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as well as Ms. Noonan, M. DeSisto and M. Wagner. W
did receive certification of the South Ki ngstown
Waterfront Advisory Meeting Mnutes from February 14,
2018, and that's on opposition on the amended proposed
exhibit list, Nunber 12. And then Nunmber 13 on that sane
anended proposed exhibit list we did receive
certification fromthe Chair of the Rhode |sland Marine
Fi sheries Council for the neeting Mnutes of 3-14-18. So
I'd ask those for the record be marked as full exhibits
as wel .

CHAIl RMOVAN CERVENKA:  Ckay. | see that 12 --
it looks |ike we have the certified copy that we're
| ooking at, and then I'm Just waiting for 13 to open up.
Is that accurate, M. Turner?

M5. TURNER  Yes, Madam Chair, we do have
t hose.

CHAIl RMOVAN CERVENKA: Ckay. And | see that we
have the certification fromthe Rhode |Island Marine
Fi sheries Council for 13. So thank you for supplying
those certifications.

MR. CAPI ZZO. And the only other issues while
we're on this is on the second anmended proposed exhi bit
list. Nunber 10, the South Kingstown Waterfront Advisory
Comm ssion letter to CRMC dated 2-15-18, | just ask --
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this is included. | believe this was a letter sent to
M. Beutel fromthe South Kingstown Waterfront Advisory
Comm ssion as a result of their hearings which we have
the Mnutes that are marked as full exhibits and al ready
part of the Coastal file. Just for the purposes of the
record, | would like that to be marked as Qpposition
Exhibit 10. | don't think it has been fornally

i ntroduced, although part of a very conprehensive CRMC
file. So if there's been a reference made to it, as well
as to the Mnutes of those hearings, and that letter is
the culm nation of the hearings that took place that were
filed wwth M. Beutel.

MR DESISTO |Is it already part of the CRMC
file?

MR CAPI ZZO It is, M. DeSisto. M concern
is | amnot sure where it lies in that conprehensive
file. So |l would just like it marked as an exhibit. |If
soneone is reviewng this, they can refer to that versus
trying to go through the entire file.

MR DESISTO It seens duplicative.

MR, CAPI ZZO | don't disagree with you, but
just for the purpose of ease of reference of that
docunment which has been referred to.

MR DESI STO Haven't we already had this
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di scussi on?

MR, CAPI ZZO  Not on this.

MR, DESISTO Not for this particular docunent,
but ot her docunents that are part of the CRMC file where
there's been an attenpt to introduce them

MR CAPI ZZO | think there were nultiple
docunents, and so | don't disagree with you on the
duplicity of those docunents. But because this docunent
is referenced specifically and as a result of those
M nutes, | just would request it be marked as a full
exhi bit.

MR DESI STO Madam Chair, | amvery reluctant
on this because it seens if a docunent is already part of
the CRMC file, you don't want the precedent to have it
mar ked as a separate exhibit. It just doesn't wash.

CHAl RMOVAN CERVENKA:  Yeah, | nean, |'m okay
just relying upon what's already part of the file that is
an exhibit in this case. It mght be confusing if it's
reviewed at a later tine that there are two separate
exhibits but they are the sane. So | think for ease of
adm nistrative record it would be better to just have
one.

MR. DESISTO You said it better than |I. Even

M. Capizzo agrees with that. | can tell by his smle.

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 4 - December 4, 2020

503

MR CAPI ZZO No problem | wll nove al ong.
Madam Chair, with your permssion, just a brief redirect.
But before | begin a brief redirect, I was not sure, |
can't recall fromthe |ast hearing whether M. \Wagner had
guestions or he had no questions for this wtness. |
can't see him but apparently he can hear us. | don't
know if he is able to unnute hinsel f.

M5. NOONAN: He had indicated that he had no
questions for this witness. | asked that specifically.

CHAl RAOVAN CERVENKA: M. \Wagner, can you
confirnf

MR CAPI ZZO \Wiile we're waiting for him ['I1
nove along with ny redirect. Hopefully he can resolve
hi s audi o/ vi sual i ssues.

CHAl RMOVAN CERVENKA:  Maybe tell himto try to
get in via a different device. | nean, go ahead. W'l|
figure it out.

MR CAPI ZZO  Yes. | would suggest, and Ryan
can take care of it, logging in and | oggi ng back in or
potentially a different device. | did see him
originally. 1'lIl nove along wth.

REDI RECT EXAM NATI ON BY MR CAPI ZZO
Payson, how are you today?

Good, Christian. How are you?
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Good, thanks. | just have a couple of questions. One
related to your testinony that Beth had asked you about,
this one for one skier. |In the transcript, Page 472 of
the transcript, Beth had asked you:

"Again, noving this whole thing in ternms of just
skiers is for one skier, additional skier to be allowed
to use the cove if the farmis put into place.”

Your answer is: "One at a tine. Not one total."

Is that correct?

That's correct, yes.

kay. So we're tal king about waterskiers. | know your
testinony has been focused on towed water sports, the
application of the two ordinances to towed water sports
and personal watercraft and the relation to the buffer.
The inpact it would have, and | believe Ms. Reynolds
asked you about the geonetry, and we | ooked at Figure 5
with the circles. I'magetting to the question.

Does the proposed | eased area inpact other
recreational uses, such as soneone just taking a
power boat wi thout a towed skier or a sail boat down that
quarter of Segar Cove where the proposed farmis?
| would say in ternms of a power boater, obviously, or any
boater, if there are objects in the water then a boater

that may have gone there before sonething was there wll
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not go there because there's an object in the way. So,
yes, | would say in that instance, yes.

And where would it push like a sailboat or a water boat,

I know we tal ked about this conpression, does it push
them cl oser to the cove?

It woul d.

And in regards to that conpressed area, | know you tal ked

about the turns having to be tighter creating nore wake,
creating nore speed to nake those turns. Wen you talk
about one skier at a tinme, that's usually one boat with
one skier or potentially two skiers on a boat
potentially; is that correct?
That's how skiing is done, yeah, it's nornally one to --
|"ve actually done five. But, yeah, | think what we were
tal ki ng about was the nunber of vessels that could be
engaged in that activity at the tinme. | think that's
what the di scussi on was about.
Ckay. |If those boats are operating in that conpressed
area in the cove, when | say "those boats," waterskiing,
whether it's one, two, three or four, would you agree
with nme that -- strike that. Let nme rephrase the
guesti on.

When you have waterskiing happening in that area,

you just testified that you woul d be unable to use that
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corridor where the proposed farmis. So either you're
not using it or you're forced to go to another area of
the cove to navigate in that cove, correct?

Correct.

Ckay. \What happens to -- what's the inpact of
individuals in the water in that conpressed area as it
relates to towed water sports and waterskiing, that
conpressed area?

Can you expl ain what you nmean by "individual s"?

Yes. So let's say you' ve taken people skiing before, you
testified. You' re waterskiing in that conpressed area,
you said it's tight turn, higher speed to nake those
turns if that farmwas there. The skier falls, nmultiple
vessels in the area. Wat's the inpact of that
conpressed area on waterskiers or those recreating in the
wat er ?

In the incident you described, if a skier falls obviously
t hat becones a person in the water. And in a conpressed
area, you know, boats are supposed to be nmi ntaining

di stance so that becones sonething that a boat has to
stay 200 feet away from So it raises the awareness and
al so the conpressed area reduces the ability to be able
to react, to be able to either go left or right to avoid

that person in the water.
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There was sone testinony that you had nade about whet her
or not you did -- | think M. Mirray asked a question
about traffic study or Beth had asked a question whet her
or not you conducted traffic studies or baronetric
readi ngs for depth. You didn't do any of those, correct?
We didn't, no.
You have gi ven opi nion about the Coastal Resources
regul ations as it relates to the burdens that M. Rasso
has to satisfy in order to get this application approved
t hr ough Coastal ?
Yes. There are a nunber of them yes, yes.
Am | correct in saying that those burdens, those
responsibilities are M. Raso's, not those who |ive on
the cove, correct, to satisfy those conditions?
Correct.

MR. CAPI ZZO.  Just one nonent, Madam Chair.

[ PAUSE]

MR CAPI ZZO | don't think |I have any ot her
guestions. Thank you, Payson.

THE W TNESS: Thank you.

M5. NOONAN:  Thank you, M. Whitney.

CHAl RMOVAN CERVENKA: M. Capi zzo, are you
calling a second w tness?

MR CAPI ZZO | see M. Wagner | ogged on tw ce.
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| don't know if we have him
MR WAGNER: Can you hear ne?
CHAI RWOVAN CERVENKA: | can.
MR, WAGNER: | have no questions. M. Noonan
is correct, | have no questions for that |ast wtness.

Thank you.

CHAIl R\MOVAN CERVENKA:  Great, thanks. Are you
okay with participating this way?

MR WAGNER. Yes. As long as | can hear and
talk, that's great. Thank you. No one is going to m ss
nmy face.

MR CAPI ZZO  Madam Chair, | would call as ny
next witness -- Ryan, if you could grant access to Kevin
Hunt, please. Kevin, can you hear ne?

MR, HUNT: | can.

MR. CAPI ZZO. Can you see ne and the other
menbers of the Subcommttee as well as CRMC staff?

MR HUNT: | see you and nyself.

MR CAPI ZZO. As long as you can hear ne. |
t hi nk, Ryan, he can change his view nmaybe.

[ PAUSE]
KEVI N HUNT
Being duly sworn testifies as follows:

MR DESI STO Pl ease state your nanme and spell
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it for the record.
MR HUNT: M nane is Kevin Hunt, K-E-V-I-N,
H U N T.
MR, DESI STO Thank you.
MR, CAPI ZZO  Madam Chair, may | proceed?
CHAIl RMOVAN CERVENKA:  Yes.
DI RECT EXAM NATI ON BY MR, CAPI ZZO
Good | ate norning, Kevin. How are you?
Very good, Christian. How are you doi ng?
Good, thanks. Al right. Can you tell the Subcomm ttee
and the staff -- actually, let's start here. Do you own

a house on Segar Cove?

Yes. | live at 98 Segar Court on Potter's Pond with ny
wife Kristen and two chil dren. |'ve been there since
2002.

How di d you conme to Segar Cove?
Vell, | grew up in Matunuck and | used to fish and play
on the pond with ny father and grandfather. | had great
times. And | decided when |I was younger that | would
sonehow get back to the pond. Honestly | sort of
forgotten about that prom se.

Sept ember 11, 2001 it was brought back into focus.
| was on the 74th floor of the Trade Center, South Tower,

and | survived. That night Kris and | decided to nove
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back to Rhode Island full-tine, and six nonths |ater we
bought a hone on the pond.

The honme that you're talking, Kris is your wife, correct?
Yes.

The hone that you're tal king about, and has been
referenced, let ne take a step back.

You participated in the hearings on the 12th, 13th
and 17th or at |east have been listening to everyone's
testi nony?
| did.

You reviewed the Coastal Resources file?

| did, and the application, yes.

And did you have an opportunity to view M. Beutel's
report?

Yes, | did, and | heard his testinony as well.

Kevin, the property that we're tal ki ng about is known as
Rami's Point; is that correct?

Yes, it's known as Ranmis Point.

You lived there since 2002. Can you descri be your
property on Ramis Point? | know we've seen it froma
map. |I'mtrying to get ny exhibit to populate. Wile we
do that, can you describe the area for the Subcomittee
where you live and how you access the property?

Yeabh. So as Christian said, | amon Ramis Point. To
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access it, | go down Sycanore off Matunuck Beach Road and
then go down Segar Court. There's a driveway, a grave
dri veway, and going to nmy property is probably about a
half a mle long. W have a six-acre parcel there on
bot h Segar Court, Potter Pond and Sycanore Cove.

You' ve heard reference nmade to your dock. Can you
explain the two sides, the eastern and western side of
your property?

Yes. The eastern side of ny property is where | have the
dock. It's the western side where the proposed farmis.
Are you famliar with Potter Pond?

| have a birds eye view of Potter Pond. |In fact, Perry's

existing lease is right on [ZOOM | NTERRUPTI ON] and | have

boated on that pond for a nunber of years. | have a
not or boat, paddl e board, kayak. In the old days | used
to go out in ny row boat there. | used to do sone
swinmng. Not as much now. |In the old days | did sone

skiing with the kids. They've gotten older and don't do
much nore of that anynore.

How are you famliar with M. Raso's current operations?
I've known Perry since | noved there. Actually, | was
one of his biggest advocates for that farm It's only
about 240 yards off ny property. | watched it grow from

the small farm where he used to service -- | heard him
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tal k about small skiffs. He had a smaller skiff back
then. Himand his dog used to service it, under the
water, very small. And now as you know, it's grown.
It's grown to above water industrial conplex. He has big
crews, barges, permanent floating work station there.
Despite that, Perry and | remain friends. | still
support himin his efforts there. But it's a different
facility than it was in the old days and, you know, it is
not only visually, but it's a lot of activity there.
Perry has a nmuch deserved reputation for his work ethic.
Anyone who has seen himin the restaurant or out on the
pond, he works all the tinme as does his crew. They are
not there nine to five, but they are there all hours.

In fact, on Septenber 5th of this year | was woken
by lights on ny bedroomwall. Low and behold out there
in the facility were all these boats and lights in the
m ddl e of the night. So, you know, it's really a
full-time manufacturing facility.

How woul d you describe your relationship with Perry over
the years?

It's been very good. | nean, again, |'mvery supportive
of him both his farmand also the restaurant. As you
probably recall, in the early days, he asked ne

for business advice. People were |ooking to buy equity
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into his restaurant, and | told hi mborrow t he noney.
Don't give up equity. Don't sell the equity. It would
go agai nst you long-term
In regards to the current operations that are off of your
-- his current operations | should say, have you had the
opportunity to observe people navigating in or around his
current operation?
No. | heard sone of that testinony. You know, | haven't
seen anyone go through there with paddl e boats.
Certainly | didn't try. Oher buoys out there marking
his place. | see people go around the edges, but |'ve
never seen anyone go through there. Again, |['mretired.
| amthere every day of the week, you know, and |'ve
never seen anybody go through there.
Can you describe for the Subconmttee, and |I'mactually
-- let's see. For the record, this is Exhibit 2 which
has been entered as a full exhibit. Hold on a second.
[ PAUSE]
[ EXH BI T DI SPLAYED]

Kevin, can you see Exhibit 2, or Figure 2, | should say?
| can.

MR. CAPI ZZO. Ckay. Madam Chair, are you able
to see it as well?

CHAIl RAMOVAN CERVENKA: | am  Thank you.
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So Kevin, Ranis Point I'mgoing to take the cursor, this
is for the record, where the cursor is right now, that is
your property?
It is.
And the causeway you referred to, Kevin, is it fromyour
house, it goes al ong here?
Right all the way up to Segar Court Road.
Where the cursor is nowto the -- let's say to the
sout heast of your property, is that where your current
dock is now?
It is, yes.
Ckay. Could you describe this area of Segar Cove for the
Subcomm ttee, please, and what this is known as?
Yes. That's called Sycanore Cove. And actually it's a
| ot of eelgrass and very interestingly, by the way, the
CRMC | think and DEM have sort of an experinental oyster
field in that area along the causeway all the way down to
my nei ghbor's property. They are grow ng oysters, which
iIs sort of interesting, the size of dinner plates out
there. So that area is closed off, sort of slackish
wat er .

So everything north of my dock sort of into that
cove is not, you know, is not a great area to fish or

sw mor do nmuch in because the eel grass and because it's
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sort of the nore stagnant water than the experinental
facilities there.

So what type of recreational water dependent activities
take place in Sycanore Cove based on your proximty to
living right there?

Not nuch. You have sone fishing. Actually, when there
was hatching in late May, early June, there's sone
fishing there, but people avoid the northern end of that
pond because of the eelgrass. They are really sort of
nore in between ny property and Perry's existing
facility, then between ny point, Ram Point, and Meadow
Point which is off to the east of ny property.

Are you famliar wth what has been referred to in the
testinony as the northern basin?

Yes, | am

Can you tell the Subconmttee how you're famliar with
the northern basin?

Yes. That's the area where we see a | ot of recreational
boating. You're tal king about on Segar Cove; is that
correct?

Vell, I"'mtalking not -- let's start with the northern
basin which is referred to at Skier's Cove. Sone people
refer to it as Skier's cove.

| understand now. Northern basin of Potter Pond, yes,
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|"'mvery famliar with it. 1'll boat up there on an
occasional basis. |It's very picturesque, very nice.
It's a ways away from ny dock.

One of the things that hasn't cone through in the
testinony, in order to get up there to ski, it's going to
take a while. You're going to at | east spend, dependi ng
how fast you're going, it's going to take you five or
15 mnutes in a powerboat, and certainly nuch | onger,
it's a long pull on a kayak or paddl e boat.

[ EXH BI T DI SPLAYED]
For the record, |I'mgoing to show you what's been marked
as a full exhibit, Figure 1B, as in boy, the ESS
techni cal peer report. Are you famliar with this map?
| am
How are you famliar with it?
It's been part of the -- this is the ESS s report, and it
sort of shows all the areas, the red being it varies you
have an issue in ternms of, you know, power boarding and
power boating, et cetera.
So where the cursor is on the screen, Kevin, that's your
property?
Yes.
Okay. And then where the cursor is nowto the south of

your property, that is in the general area of where
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M. Raso's current operations is in proximtion to your
property?

It is, yes.

What type of recreational activity takes place in this
part of Potter Pond? Wen | say this part of Potter
Pond, I'mtalking about around M. Raso's current

operati ons.

Al sorts of craft will conme in, but it's rare that you
see -- you won't see any towed sports there. It's just
too shallow. But you will see powerboats cruising
through there. There's a lot of traffic going through
that area, you know, fromthe various noorings and docks
goi ng out toward the ocean, or the cut way. But in that
area you can only see paddl e boards and kayaks and t hat
type of craft. Again, you don't get too close to Perry's
hol di ngs.

kay. |If you are going north to the northern basin, can
you describe what type of recreational activity takes

pl ace as you head north up Potter Pond follow ng the
cursor?

Right. It's really shallow There's just a really
narrow channel heading north. You have to sort of go
very slow or have your boat planed, if you have a power

boat, to get through that area. And then, again, it's
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narrow until you really get up all the way to that skier
basin or that northern basin. Then you have a little
nore roomthere to do whatever you want.

As | said, there's just tw areas deep enough and
wi de enough to do power boating, sailing, those types of
activity.
So other than the northern basin, you heard the testinony
that the only other deep water area in Potter Pond is
Segar Cove; is that correct?
That's correct.
| want to draw your attention nowto 2 Segar Cove. Hold
on one sec. Are you able to see Figure 3 for the record?
| can.
Are you famliar wwth this aerial?
Yes, | am
Okay. So let's tal k about your recreation on Segar Cove
i f you can describe for the Subconmittee what recreation
you and your famly do on Segar Cove?
Yeah. As | said, we used to do sone skiing and tubing,
but we've gotten away fromthat as we got old. [|I'm
hopi ng for grandchildren so I can introduce themto that.
Right nowny wife and I wll do some cruising through
that area. | have a paddl e board and | enjoy using ny

paddl e board. That cove, Segar Cove, is one ny favorite
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coves to use. Actually it's where | store ny paddle
board. The way often to access that is through ny
causeway, mny paddle board. And I'll go out there as well
with ny kayak. | really enjoy the paddl e board.
Sonmetinmes that's spills on it.

Al so along that side of ny property is, it's not
going to be anynore, but it's ny secret fishing spot. |
get a lot of fishing there in all tinmes of seasons, not
just when there's hatching. | see other people use that

as wel .

Actually one of ny favorite things to do on that
side of ny property is at lowtide | get ny boots on and
stir a stick and wander along that shore way. Because of
the prevailing winds there's a ot -- you get sone
i nteresting debris and whatnot al ong the shoreline there.
So I"'mvery famliar with that shoreline in the areas
proposing for the aquaculture farm | recreate in that
cove nyself quite a bit. As well, along the area that
hugs ny property, you know, we refer to it in the pond as
the slow | ane.

Along that lane if you're not just participating in
t he tubi ng and whatnot, you stay out of their way and,
you know, as well, it's a great area -- |'ve seen

pi ctures that you've shown in your exhibits already, the
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Comm ttee showing. This area of the pond does not have
houses. It has great vegetation and trees. It has a | ot
of wild life.

Right there in ny causeway, there's an osprey's
nest. That osprey's nest was built in conjunction with
the CRMC and DEM The utility group, because we kept
| ooks osprey to the power lines there, they were trying
to build nests there. So a |ot of people including
nyself watch fromthe water the osprey's nest, and they
have chi cks every year. It's sort of fun to watch.

Al so along that corridor on ny property you see
there's a famly of fox that you see toward the tip of
Ran's Point. Also an interesting thing in that property,
the deer love to swmfrom Ram s Point over Prospect
Point and further over to the Meadow Point there to the
east. So there's a lot of things going on that nyself
and ot her people enjoy in that corridor.

When you tal ked about this osprey nest you say it's on
your causeway. Wiere about on this map on the causeway
woul d you say that osprey nest is closer to your house?
The very -- if you |l ook at between ny house and the
narrow area, it's right in the narrow area of the
causeway on the eastern side. R ght about there. So

again nove over a little bit because that's where it is.
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Ckay. You talked about this slow | ane as conpared to the
ot her portion of the Segar Cove. Wat would you consi der
that, the fast |ane?

Well, yeah. | think the m ddle of Segar Cove you're
going to get nore tubing. You know, | wal k down that
causeway, | exercise ny dog, basically the dog exercises
me, several tinmes a day and it gives ne a great viewpoint
on that body of water. You know, every night that | go
up there, 90 percent of the tine there are famlies out
there, you know, doing tubing, doing sone waterskiing.

It seens like famlies cone hone after work and go out on
the boats wth their kids for an hour or two. You know,
that's the fastest lane in the mddle |I would say.

You're going to get nore boat traffic. | know | avoid

t hose wakes and hug the shoreline so | don't enbarrass
nmyself falling off the paddl e board.

You heard the testinony that you can paddl e from both
Perry and from sone of the witnesses that he's presented
that you can certainly paddl e board through these types
of aquaculture farns?

| heard the testinmony. | know | wouldn't try it. You
know, two things. | grew up when you see buoys, if you
see buoys you give themrespect. You don't go in there

above water or below water facility.
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I haven't seen themdo that on Perry's existing
farm | certainly, you know, | don't think I could
paddl e through there at all. | wouldn't go out in the
kayak through there as well.

You nentioned your secret fishing spot, which is no

| onger a secret, but where did you say that spot is that
you typically fish off your property?

Yeah, it's if -- it's about halfway, alnost parallel to
ny house. So you go back a little bit, right about
there. So thanks for giving that up, Christian. |
shared ny secret with the world.

Ckay. O her than fishing in that area and sone of the
recreational activities that you described, did you
observe any type of shellfishing or other type of
activities in that area where the proposed farmis going
to be?

Definitely, you know, | was surprised that they said no
shellfishing. | see on a reqular basis, both wld and
commercial shellfishing. Those of you who have done
shellfishing, it's hard work. These conmerci al shel
fishermen are back there on a regular basis. |If they
were taking clans out of that area, they certainly

woul dn't be bad. So I've seen themregularly there.

MR CAPI ZZO | think you provided us wth a
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phot ograph. For the record, this has been premarked as
Exhibit 6, so I'll mark it for 1D purposes. Gve ne one
second.
[ PAUSE]

[ EXH BI T DI SPLAYED]
Kevin, do you recognize this photograph?
Yes, | certainly do. That's the photograph from June 5th
of 2018. |I'mstanding on ny causeway. | talked to this
gentl eman, Gary Anderson, who is a comrercial shel
fi sherman standing right in the spot that Perry wants to
use for his aquaculture farm

Where did you take this photograph from from your

property?

Yeah. |'m standing on nmy causeway, probably the western
side of ny causeway. |It's very narrow, this causeway.
I"'mstanding on this. | was wal king by, and I saw him

and we chatted. He was third or fourth generation shell
fisherman. He lives over in Prospect Point.
Is this a fair and accurate representation of what you
observed on that day in June?
That i s.

MR. CAPI ZZO. Madam Chair, | ask this be marked
as a full exhibit, OCpposition 5, excuse nme, 6, for the

record.
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CHAIl RAMOMAN CERVENKA:  Any obj ection?

M5. NOONAN:  No.

MR. CAPI ZZO  Thanks, Beth.

CHAIl RMOVAN CERVENKA:  That's admitted full.

[ OPPCSI TION EXH BI' T #6 MARKED FOR | D]
Kevin, you had the opportunity to observe the photographs
that Perry had submitted in part of his application,
around 12, | think he said 12 to one every day for a
period of tine.
| did.
Do you agree with M. Raso's application which states,
readi ng from Nunber 10 which is part of this CRMC file
where it asks M. Raso how he has denonstrated that the
alteration or activity wll not result in significant
conflicts with water dependent uses and activities, such
as recreational boating, fishing, sw nmm ng, navigation
and conmmer ce.

Do you agree with M. Raso's statenment in his

application that he's only seeking -- in a proposed
| eased area which will not be inpeded if this lease is
granted. 1've never seen anyone fishing or shellfishing
either comercially in the proposed area.

MR. DESI STO Before the witness answers the

guestion, since he's fact based, | think the question
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shoul d really be whether or not he's observed sonet hing
that would be contrary to what was in there rather than
asking for an opinion. He's testifying on facts, and |
think that's fine. Opinion, | don't think, is
appropri ate here.

CHAIl RAMOVAN CERVENKA:  Can you reformul ate your
guestion, M. Capizzo?

MR CAPI ZZO.  Yes.
So Kevin, did you hear M. DeSisto's articul ate
suggestion of the question?
Yes.
Do you understand the question?
Yes. So you're asking what have | observed?
Correct.
It's what | observed. | think you heard from sone
Wi t nesses who have been there a day or you've seen sone,
you know, nonent-in-tine photos. But as | said, |I'm
there every day. Wth nmny own eyes | see a great deal of
activity on Segar Cove.

As | said, sone of these nonents in tine don't
depict the busy tinme there, which is usually in the
eveni ng, when again these hardworking famlies come hone
and bring their famly out for tubing and waterskiing and

recreating.
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Agai n, every day | wal k down that causeway with ny
dog. Very high percentage of the tinme there are people
out there having fun. Besides the powerboats, again,
there's a huge amount of traffic in that slow | ane.
Oten there will be four, five or six paddle boards, ful
famlies wth dogs on paddl e boards out there, rafting
toget her and | ooking at the osprey nest.

There's a | ady who scopes through that area, a | ot
of noorings. She uses that cove and she al so goes over
and uses the other side of the cove. Excuse ne, the
ot her side of the pond. There are sailors who are there
all the tinme going back and forth. It is one of the
areas that you can sail in sort of safely getting back
and forth when you have enough space to naneuver. You
know, obviously the jet skis and the powerboats, but it's
a very active area and obviously with the virus it was
nore active this sumer. One of the safe ways of
recreating wiwth your famly

That's ny observation. | seen this with ny two eyes
every day. It is very active.
| want to share with you Figure 4B, which is part of the
ESS's technical report. | want to share the screen and
let me know if you can see 4B.

[ PAUSE]
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[ EXH BI T DI SPLAYED]
Are you able to see that, Kevin?
| am
You said you reviewed Perry's application. You're
famliar with the proposed configuration of the --
pol ygon?
Yes.
| think it's been referred to as Option B?
Yes.
On Figure B, is that your understanding of what the farm
is going to -- howit's going to be configured in Segar
Cove?
That's ny understandi ng, yes.
What if any concerns do you have as to that |location in
Segar Cove as it relates to where you live?
Wll, that's already been testified. That's been around
800 feet along ny shoreline, and al so Steven's and
Alicia's shoreline. In sonme ways it's going to be as
close as 10 feet off ny shoreline and only as far away as
65 feet. So based on that, you know, it's really going
to preclude ne fromsw mrng, fishing, |aunching a boat
or paddle board in that area. There's sone tal k about
maybe you coul d circumavigate. You can't circunmnavigate

there. That water is too shallow There are sonme huge
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boul ders that are just off ny causeway in the m ddl e of
that right where it pinches there. You coul dn't
circumavigate it if you wanted to.

You know, a sizeable part of ny property would be
closed off to ne in ternms of entering the waterway at
that point. Again, it's an area | enjoy recreating there
unli ke the other side of the pond which is sort of
stagnant and full of eel grass.

VWhat i npact does this have on your access to the
causeway?

MR. CAPI ZZO. |I'mgoing to share with you
Figure 4E if you give ne one second.

[ EXH BI T DI SPLAYED]
Kevin, can you see Figure 4E?
| can.

MR. CAPI ZZO. For the record, this is
identified as nodified proposed aquacul ture | ease
di stance to the shoreline.

Are you famliar wth this docunent?

| am

For the record, is the proposed polygon Option B off of
your property?

Yes.

The causeway you're tal king about, | want to take the
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cursor fromyour house, going down. |Is this the causeway
we're tal king about right here?

It is.

Can you explain how this will inpact your access to that
causeway?

It won't inpact ny access to that -- well, | couldn't
reach that causeway fromthe water. |If | wishto try to
get over that side, | don't think there's any way | coul d
get over there in any type of craft. | tried to take a

|l ook at it fromthe water because, you know, we had
erosion issues there from Sandy. In Sandy it was

conpl etely under water, so we tried to take a | ook there,
go fromwal king along it and also fromthe water to nake
sure I'mnot losing any nore soil, et cetera. M main

i ssue though is if I want to launch, I'mlazy, if | want
to launch ny paddl e board fromthere it would not --
can't see a way that | would be allowed, that | coul d get
through that area in ny paddl e board or ny kayak or any
craft.

Certainly, fishing, he's right there in ny secret
spot, and | think I would have difficulty fishing in ny
spot anynore.

You had nentioned that there are sonme rather |arge rocks.

Where are those rocks, if you could, in regards to this
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map?
If you nove the cursor, let's see, nove up fromthere
just past that narrow area, there are two very | arge
boul ders right about there. You know, one bigger than
the other. There's literally no way -- that shore line
is very rocky, it's shallow, then it falls off to a
sandi er bottom

In the area that is between the proposed farm
boarder, keep in mnd, it would be tough to get -- you
know Perry is really good with those big barges of his,
but I don't know how -- | don't see how he's going to get
t hrough there.
Well, you heard the testinony that they would put up the
wor k barges on the inside of this proposed farnf
|'"ve heard the testinony. Again, you know, | read the
application. The application doesn't tal k about any of
these things. They are tal king about no machi nery, they
are tal king about no sorters, they are tal ki ng about not
havi ng t he boat docked there overnight. H s application
doesn't nention any of those things. It doesn't nention
the hours of operation either.
How far, if you know, will this proposed facility if
al l oned be from your house?

My house is 151 feet fromthe shoreline, so you're
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tal king about 200 feet. | hear -- you know, | can hear
themvery clearly from 240 yards away on the ot her side.
Now we're tal king 200 feet. Basically they are putting a
commercial facility 200 feet fromny honme. |[|'mnot aware
of any regulatory rule in the state that has ever
permtted that.
You tal ked about -- you heard the testinony from Perry,
and | think Madam Chair had also nentioned it as well,
that Perry said he's not going to use, | believe, the
wat er hoses or the sorters, machinery that you can hear
fromthe other facility. You heard that testinony?
| did.
You said you reviewed the application but you didn't see
that in there, did you?
| did not.
You nentioned sonet hi ng about your concerns about the
hours of operation. Can you el aborate on that a little
bit?
You know, ny experience with his existing facility is,
it's open all hours. You know, it's 240 yards away, but
| can hear a lot of it. So | am concerned about hours of
operation. It wasn't stipul ated.

You know, my experience with his previous thing

Is -- his existing farmis it grewthis small thing to
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this very large farm It grow over its regulatory
boundaries, and that was pointed out in the ESS anal ysis.
W told the CRMC it was correct, but, you know, I'm
concerned that, you know, once the farmis there, you
know, if he wants to bring machinery in, if he wants to
oper at e whenever, you know, | have very little ability to
stop that. It's not in his proposal. It's in his
testinmony. But it seens |like CRMC is a very busy agency.
I"'mnot sure if they are in the business of enforcing
these types of things once the application is approved.

MR. CAPI ZZO. Can | have one nmonment, Madam
Chair?

CHAI RAMOVAN CERVENKA:  Okay.

[ PAUSE]

Kevin, were you present when ESS conducted their site
visit in June of 20187
| was.

MR. CAPI ZZO. For the record, this is
proposed -- it has been marked as a full exhibit. This
is the visualization that we were tal king about,
Exhi bit 24.

[ EXH BI T DI SPLAYED]

Kevin, are you able to see what's been | abel ed as ESS,

wat erfront properties Segar Court, existing conditions
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figure?
Yes.
Are you famliar with this picture?
| am yes.
Could you tell the Subconmttee how you're famliar with
this picture?
Yeah, | was there when it was taken. That is a picture
fromthe causeway, ny causeway, |ooking out at a boat
that is in the area proposed by Perry for his new aqua
farm
The boat in the area, is that -- are you famliar with
t hat boat ?
Yes. That's Dave's boat.
| was going to say -- you nean David Lat han?
Yes.

MR, CAPI ZZO  Bear with nme one nonent, please,
while | cue up the other photo.

[ PAUSE]
[ EXH BI T DI SPLAYED]

Kevin, do you recognize this photograph?
| do.
For the record, it's Figure Bl view fromfront property
Segar Court visual sinulation of proposed aquacul ture

| ease boundary. How are you famliar with this picture?
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Again, | was there when it was taken. It is showi ng the
boundaries of Perry's proposed aquaculture farm
And you heard Payson's testinony earlier about how he
took the GPS coordinates as it relates to this polygon
shape?
Yes.

MR. CAPI ZZO: Can | have one nonment, Madam
Chair?

[ PAUSE]

You said you had the opportunity to review the Coast al
Resources file on this matter as well as Dave Beutel's
staff report?
Yes.
And the objectors' letters, you had an opportunity to
| ook at those objectors' letters?
| did. | heard David's testinony --

M5. NOONAN: |I'mgoing to object. He's going

beyond the scope of the question.
Restate the question again.
You have to wait until the Chair and | egal counsel
advi se.
MR, DESISTO | think the objection should be
sust ai ned.

MR CAPlI ZZO  Should or should not? |'msorry.
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MR DESI STO.  Shoul d.

So Kevin, you had the opportunity to review the objection
letters?

| did.

You al so had the opportunity to hear M. Beutel's summary
of those objection letters?

| did.

And you agree with his summation of those objection
letters?

MR. DESISTO Here is what | think the issue
is. You' re basically asking for his opinion. As | said
previously, this is a fact witness. So you either have
to reframe it on that basis, but you can't be asking an
opinion on this. He's not an opinion witness. He's a
fact wtness.

MR CAPIZZO 1'Ill let the objector letters
speak for thenselves. | don't think | have any other
guestions for you, M. Hunt. Thank you.

MR, HUNT: Thank you, Christian.

CHAIl R\MOVAN CERVENKA: kay, M. Hunt, |'m goi ng
to open it up to any Subcomm ttee nmenbers who may have
qguestions for you and then we'll turn it over to the
Applicant's counsel for cross-exam nation. But first,

any Subconm ttee nenbers have questions for M. Hunt?
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[ NO RESPONSE]
CHAIl R\MOVAN CERVENKA:  kay. | don't think we
have any questions for you. | think it was pretty
straightforward. So I'll turn it over now to Ms. Noonan.

M5. NOONAN: My only question is if M. Wgner
was going to be questioning this witness or not, if he
woul d go first.

CHAIl RAMOMVAN CERVENKA:  Ckay, thank you.

M. Wagner, did you have any questions?

MR, WAGNER. | have no questi ons.

CHAIl RWOVAN CERVENKA:  Thank you. Back to you.

M5. NOONAN:  Thanks so nuch.

CROSS- EXAM NATI ON BY Ms.  NOONAN
M. Hunt, how are you this afternoon?
Very good, Ms. Noonan.
You i ndicated that you noved up here to Rhode Island in
2002, correct?
That's correct.
And since that tine have you lived here year round
full-time?
No. I'monly on that property basically My through
Novenber. There is imediate famly nenbers who live in
t hat house year round, and it's my own residence.

So your observations that you've been tal king about
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today, you're firsthand observations, are l[imted to the
May to Novenber tineframe of each year, correct?

That's right.

Okay. And then in terns of your background, you said you
were retired. | don't want to push too nuch. Was what
was your background in, sir?

I was in the financial industry.

| assune since obviously you were there at 911, not a
mari ne bi ol ogi st or an aquacul ture expert or any of those
t hi ngs, correct, M. Hunt?

Not at all.

Either aml. | rely on ny experts, too.

In ternms of that expert -- or in terns of testinony
on that, you are aware under Rhode Island |aw that your
rights to the shoreline only go to a certain extent,
correct?

Yes.

MR CAPI ZZO.  (bj ecti on.

M5. NOONAN. 1"l rephrase.
M. Hunt, you're aware that your rights to the water stop
at the nean high water mark? Aside from being a nmenber
of the general public, you understand that, correct?

MR, CAPI ZZO | woul d agai n object.

MR DESI STO There's an objection. He's not a
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| awyer. You're actually asking for himto give a | ega
opi nion on that one. | recomend that the objection be
sust ai ned.

When you tal ked about everyone el se's use in Segar Cove,
you realize no one has exclusive use of the cove area,
right?

O course.

In fact, you stated you have a six-acre parcel where you
do have a dock on the other side of Ramis Point, right?
"' mnot aware of anything that says because | have a dock
on one side | can't use the water on the other.

I wasn't saying that, sir. 1'mjust confirm ng where
your dock was | ocat ed.

Yes.

You indicated that at M. Raso's current farmyou saw
sonet hing on Septenber 5th in the mddle of the night
with [ights?

Yes.

Are you positive that was M. Raso's operation in the

m ddl e of the night?

Not at all. | just assunmed it was probably himbecause
he is cautious about that property and the size and scope
of what | saw was a big | arge operation when soneone is

sneaking out to get a couple oysters.
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In terns of this being, as | think you said, a comerci al
or a |arge scal e manufacturing operation, you re aware
that this is an aquacul ture operation, right?

Yes.

And that there is no machinery on the site when the
barges are not there, correct?

Yes.

Ckay. And in looking at -- one nonent.

Vell --

Just hold for another question. M. Capizzo can ask you
nore if you need to.

You tal ked about sone experinmental activities by
CRMC in Sycanore Cove. Can you tell ne a little nore
about that?

Yeah. Paddl e boarding down there a couple tines as that
group is in there and they are seedi ng oysters on that
side, and they are unusual ones. | amnot sure where
they are from but they are very large, diverse seeding.
That area is closed off to shellfishing and fishing as
well. There's a sign up going across ny property all the
way across the other property.

And you didn't object to that, or you rai sed no objection
to CRMC s work --

| could probably volunteer to help themw th those
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activities. |'ve been a big supporter of shellfishing ny
whole life.

Understood. D d you -- you said you reviewed the --

actually, strike that.

M. Capizzo asked you about review ng the
applications and your concerns that there was nothing in
it about limts on operations, of hours of operation. |Is
that your testinony, M. Hunt?

It was.

Al right. Well, in Exhibit 1 of Plaintiff's, which is
the application itself, did you review the operation plan
at Nunber 7 where it states specifically that the

hours -- let nme get this here -- it specifically tal ks
about the hours of operation wthin the operation plan.
Did you see any of those restrictions?

| saw restrictions on operation during mgratory birds,
yeah, that was for mgratory birds in a very finite
period of tine. Wnter nonths, | believe.

So if this application was approved, and | know you're
opposed to it, | assunme you would be in favor of
conditions limting the tine of the operation in addition
to the mgratory bird tinme, correct?

Yeah. | would like to see a nore formal decl aration of

sone of the things Perry stated if it proceeds, but |
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woul d oppose it, obviously.

M5. NOONAN:  Just a few nore nonents here. One
second.

[ PAUSE]

MS. NOONAN: | have no other questions for you,
M. Hunt. Thank you.

MR, HUNT: Thank you.

CHAl RAMOVAN CERVENKA:  Ckay. Any redirect,
M. Capizzo?

MR. CAPI ZZO No redirect, no.

CHAI RWOVAN CERVENKA:  So novi ng to your next
W t ness.

MR CAPI ZZO M. Wagner has no questions; is
that correct?

CHAIl RWOVAN CERVENKA:  He said he did not.

MR. WAGNER: No questions. Thank you.

MR, CAPI ZZO  Thank you, Dave. Madam Chair, |
want to make sure of the tinme. Are we going to 1:30

today for the first part?

CHAl RWOVAN CERVENKA:  Yeabh. | mean, | can be
flexible. | did want to take a half hour break, so it
can be at 1:00, it can be at 1:30. I'msort of open to

that. Are you naking a proposal ?

MR CAPIZZO No, I'mnot. | just wanted to

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 4 - December 4, 2020

542
make sure I'm m ndful of the time and the w tness.
That's all.
CHAIl RMOVAN CERVENKA: | don't want to interrupt
a wtness. So if we start a new one, | would go through

your next witness fully until we took a break.

MR CAPI ZZO  kay. Wiy don't we do that then
Ryan, if you can cue up Alicia Cooney, please.

Alicia, can you hear and see ne okay?

M5. COONEY: Yes. | can see you, but | can't
see anybody el se.

MR, CAPI ZZO  That's okay. You want to go to
the right of the screen.

M5. COONEY: | got them  Ckay.

MR CAPI ZZO |I'mgoing to have M. DeSisto
swear you in as a W tness.

MR, DESI STO. M. Cooney, can you put your
vi deo back on, please, if you can. Raise your right
hand.

ALl C A COONEY
Being duly sworn testifies as foll ows:

MR, DESI STO Pl ease state your nanme and spel
it for the record.

MS. COONEY: Alicia Cooney, A-L-1-C1-A
COONEY.
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MR Desisto: Thank you

DI RECT EXAM NATI ON BY MR CAPI ZZO
Good afternoon, Alicia. How are you?
Fi ne, thanks.
Good. Can you tell the Subcomm ttee where you own a
house on Segar Cove, please?
Yes. W are at 95 Segar Court, which is right on Segar
Cove. In fact, there's Segar Cove.

[ W TNESS GESTURI NG

And when you say "there" you are pointing out your
wi ndow?
"' m pointing out my wi ndow, right there.
Al right. Who do you reside at that address wth?
My husband Steven Quigley, and we have two boys and two
cats and a dog.
Can you tell the Subconmittee your history of how you've
come to Segar Cove?
Yes. So | have been -- | am a Rhode |Island resident,
al though I currently work in Boston. | have been in
Mat unuck for every single summer of ny life, all sumrer,
and lived over the road as did ny father and ny
grandfather. There's a ton of Cooneys in Matunuck and we
al ways lived here. W were up across the road about a

mle away for nost of our summers, and ny grandparents
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and father were just on the other side of the pond in
what we call the park of Matunuck every summer.

About 12 years ago famly friends who had this
property, who knew that we al ways wanted to be on the
pond and they had a dock and we used to cone and use
their dock all the tine, when the famly retired, well,
the gentl eman was going to sell the property and nove
into assisted living. Before he put it on the nmarket, he
called us and said, you're such close friends. You
al ways had interest in this spot, you' ve used our dock,
woul d you be interested in buying the property, and we
di d.

That was about 12 or so years ago, about 12 or
13 years ago in this particular property, but | have been
every sunmer in Matunuck as a resident. Frankly, as our
generation is now the generation of our famly that's
here, our locus is Matunuck. So it's not just a sumrer
resi dent.

W' ve had nmany weddi ngs, fam |y weddi ngs here, even
from people who live el sewhere and, sadly lately, quite a
nunber of funerals at St. Ronuald Church. Matunuck is
our famly connection, and that's ny connection to
Mat unuck.

What' s your connection to Segar Cove over the course of
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t hose years growing up in Matunuck?

It is where | learned to swm |earned to sail on a
Sunfish, |learned to row because we have actually had a
boat and had two oars. That's the way we got around the
pond. And quahog, | |earned how to quahog not far from
the gut, Perry's gut, the gut by Perry's restaurant. W
were out here and we went to the beach at the end of Lake
Avenue, and this was our pond. This was -- we swam here
before we were allowed to go to the ocean because the
undertow at Matunuck Beach is pretty strong so when you
were a little kid you swamthe pond. So | do not
remenber the first time | stepped foot in this pond
because | was so young.

How di d you access the pond? You said sonet hing about
Lake Avenue. Can you explain to the Subcomm ttee where
Lake Avenue is in relation to your property?

I[f 1'"'mlooking directly -- maybe about 10 o' cl ock, 11:00,
if I'"mlooking due west, but if you are famliar with
where the nooring field is which is at the end of the
park, which is concentrated between Lake Avenue to Park
to Atlantic, so those three main paved streets that run
down to the end of where that nooring part woul d be,

whi ch woul d be sout hwest or due south part of Segar, if

t hat makes sense to everybody. You |ooked at the nmaps,
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" msure you have sone kind of --
MR CAPI ZZO Alicia, I'"'mactually going to
pull up -- give ne one second. For the record, this is

Figure 1 of ESS report which I think is marked as
Exhi bit 2.

[ EXH BI T DI SPLAYED]
Alicia, are you able to see what's on the screen?
Yes.
I"mgoing to go to full screen node. | know the
Subcommittee is probably aware, but just for the record,
this Figure 1, your property is right where the cursor is
i n Segar Cove?
Correct.
Kevin Hunt's property and your dock, current dock, is
that Iisted as Nunber 1; is that right?
Ri ght .
Let's see. The area that you're tal ki ng about, Lake Ave,
iIs where? You said to the southern part of the cove?
Right. |If you look at the line that | think is the
dotted line that suggests is the nooring field. You see
the dotted lines you have outlining. |f you nove your
cursor up right, yeah, like right about there.
This is Lake Ave right here?

Um no, no, next one over.
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North or south?
Nor t h.
So up this way?
Yeah, yeah, there you go. |It's pretty overgrown, but you
can bring in -- there's a boat ranp there. You can bring

in a boat there. You'll see if you go to the end of
that, that's where it is. Al the people that live in
that area to the west which I'mcalling the park, if you
go to the end of Lake Avenue, whether you are driving
down getting to the pond or com ng up fromthe cove you
will see piles of kayaks and paddl e boards fromall the
peopl e who do not necessarily have a place on the pond,
but that's their day access. So you would | eave your
kayak there all summer, or your rowboat, and pick it up
and throw it in the water and use it.

Are you famliar with the other access points other than
Lake Ave in that area?

To take on a boat, to take a boat?

To access the cove, whether putting a boat in or
accessing it for kayak, paddl e board, rowboat.

Oh, sure. We used to take it down and take it to the
bottom of park. |If you had a bigger boat you'd go down
to the point, come in on water. | know themall.

Ckay. Are they reflected in this aerial photograph?
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If you were on the cursor -- if you |look to the south of
Dock 10, right, you would see -- you go east fromthat
spot you see. There are kayaks. You can bring your
kayaks in there. It's alittle tricky at the bottom of
Atlantic, but it can be done. What's not on this map is
if you went all the way down to Matunuck Point, end of
Prospect, there is another boat ranp that is very
convenient if you had a trailer and a bi gger boat.

Ckay. \When you were growi ng up --

And the reason why | know that is, | have kayaked every
square foot of that cove many, many tines for, you know,
nore years than | want to admt.

And the types of activities, recreational activities, |
think you tal ked about sone of them from grow ng up on
the cove. | want to bring you forward to nore recently.
Have you had the opportunity fromyour property and from
the cove to observe what types of activities take place
on the cove?

Absolutely. It is a conbination of activities. So you
have the kayakers |like ny self, the paddl e boarders |ike
my son, the small sail boats, you know, boaters which is
very interesting because the wind is very fickle here.
It's fun but tricky to sail in that property, in that

whol e area. You've got people who are comng in by

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 4 - December 4, 2020

549

either land or boat to quahog, to dock their boats and
just put on |like those day rafts off the back of the
boats and junmp in the water and hang out and have their
| unch or whatever.

And then you've got the folks that are on notorboats
ei ther just cruising around or notorboats either with --
not so much wat erskiers these days, but wake boarders
which is what ny kids |ike and, you know, rafts, where
you just tow people around in the rafts. And you've got
peopl e, our kids, actually who just junp off our dock and
swwm So it's any conbination of those at any given tine
and the jet skiers as well.

In fact, there was nore jet skiing activity this
summer than |I've seen in quite sone tine. So that has
been a newer thing that we see on the pond. |It's all of
it.

And do you have a powerboat at the dock at your property
that you and your famly use?

Yes.

We tal ked about the recreational activities that take

pl ace in Segar Cove. Are you famliar with Potter Pond
as a whol e?

Absol utely.

How are you famliar? Wy don't you tell the
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Subcomm ttee, and | know you al ready touched on it, how
you're famliar wth the rest of Potter Pond.

Vel l, couple of ways. One is that | personally wll take
a several -hour kayak and cover the entire pond by kayak
all the way up to Route 1 up by the docks that are
closest to Route 1. | guess | never called it Skiers
Cove, but we used to call it the North Cove, up to the
North Cove.

An then on the powerboat, mnmy husband and kids and I
woul d be inclined to, you know, go up there all the way
up and crui se around and see what's goi ng on and | ook at
the North Cove to see whether it's busy enough to do the
ranp, do the rafting. Sonetines we would go up there and

use it, or sonetines we would say it's too crowded up

there and we' Il go back and we'll stay at our cove.
So, yes, the whole area including, I will tell you,
goi ng through the gut over to Point Judith Pond. | could

take you through Point Judith Pond too.
Let's focus on Potter Pond. | want to share ny screen
with you and | think I showed the sane one to Kevin.
[ EXH BI T DI SPLAYED]
Can you see Figure 1B, ESS G oup?
Yes.

I want to take a step back. You've been in attendance
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and listened to all the testinony from Novenber 12t h,
13th, 17th as well as today?

Correct.

You reviewed M. Beutel's report in the Coastal Resources
file that's been referred to?

Correct.

You' ve reviewed ESS's report as well?

Yes.

| want to take you to the area where -- are you famliar
with Perry's current operations?

Absol utely.

Can you tell us how you're famliar wth his current
operations?

Vll, 1've kayaked all over there before there was an
oyster farmthere and have kayaked around over it
originally, and now only around it because it's --
contrary to other people's opinions about kayaking w thin
an oyster farm | have not -- sonehow | don't feel |ike I
could get past the buoys and |I'm not confortabl e going
there so |I've gone around it, the circunference of it,
of t en.

Okay. How woul d you describe the area around M. Raso's
current operation in regards to the type of recreational

activity that takes place in this general area of Potter
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Pond around his operation and in Sycanore Cove which you
heard Kevin testify to?

Right. Well, in ny opinion, the three quarters or three
| guess | should say three sides of that rectangle, the
sout hwest, the east, the northeast, you know, the three
that are farther away fromwhere | would be com ng from
fromny house are quite shallow | nean, | can't imagine
-- you couldn't get a powerboat in there. You m ght not
want to get a sailboat in there. You certainly could
kayak or paddle board in there, but it's too shallow for
any notorized activity in ny point of view And on the
side that is closer to the northwest, it seens a little
bit nore open, but even | with ny kayak, | don't go too,
too close, but three sides of it you couldn't go on with
a motorized water vehicle of any variety.

And you tal ked about kayaki ng, and you said that you --
are you able to kayak over that operation?

No. You haven't been able to in years. |'mnot exactly
sure. | only becane quite focused on the topic of oyster
farnms in the last three years, but it has grown over the
years from bei ng when you could kayak over it to now
where you cannot kayak over it.

Okay. Did you testify that you previously did kayak over

hi s operations?
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Yes, | was fascinated. |'msorry, maybe | shouldn't have
been trespassing but. ..

Well, you heard the testinony that you can kayak and
paddl e board over Perry's operation, is that correct,

over the farmthat he's proposing?

What | heard people say is that you could go down the

| anes within the farm and | would suggest that that is
not possible. Unless you are extrenely adept in a very

smal | narrow kayak with very, very good positioning of

your paddle, | don't think it is safe or wise to do that.
| would feel like | would get caught. 1'd weck an
oyster, you know, the wiring. | just don't see how one

could do it frankly in all honesty. And if |I had the
opportunity and it was 75 degrees and a gorgeous day
today and | was going there now !l wouldn't do it for ny
own safety.

What about -- have you paddl e boarded before in that
area, Alicia?

Nowher e near because if | fall off -- ny sons have. Not
nme. M sons have. And they've never gone over, gone --
you know, they go around it, but they won't go anywhere
in that thing. They wouldn't try, believe ne.

| want to take you north that you tal ked about, the

northern basin, and you' ve heard the testinony about the
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northern basin and that there's two deep water areas
within Potter Pond. So can you describe the type of --
strike that.

Are you famliar with follow ng the cursor going
north up Potter Pond? Are you familiar with the area
just before the northern basin?

Yes.

Can you describe for the Subconmttee what that area is
like?

Un well, it's -- | would characterize it as sort of
channel s in the sense that nost people are using those
areas. |It's fairly deep. You can get in there with a
notor boat. There are a nunber of places, however, where
you have to be very careful because as you can see from

t he shadowi ng on the water there's sone places where it's
rock deep or all of a sudden it's shallow and then it
gets deep again. And nost people in that space are not
hangi ng out the way that they are in either of the coves.
They are using those channels, is the best way | woul d
use to get fromone point to the other if that nakes
sense to you.

So is there -- we heard about towed water sports,

sai l i ng, wakeboarding. Can do you that in this area?

M5. NOONAN. (bjection. Wich area? Are you
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still on the northern cove?
MR CAPI ZZO Yes. |'msorry, Beth.
The area we're tal king about right now, Alicia, where we

are tal king about where the channels are just before the

northern --
Yes, yes. So what |I'mdescribing is -- no, what people
do is -- | have never seen anybody wakeboardi ng i n that

area. What | have seen is people slowy, you know, going
up in their notorboat or sonetines not so slowy,
dependi ng on whet her they have a tow or raft behind,
going to the northern basin to use it. And then you
know, then you get -- you throw your raft in the water or
you throw your waterskis or your wakeboard in the water
and you use the northern basin, or you couldn't in and go
back down. The best word | could use, which is probably
not a technical term is it seens nore of a channel.

Ckay. Then you tal ked about the northern basin where
you're famliar wth the northern basin?

Yes.

How woul d you describe the northern basin?

It is -- it's conducive to using your notorized vehicles
and water vehicles, and it's al so very conducive to, you
know, anything else whether it's -- | never sailed up

there actually, but | certainly kayaked up there. M
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sons have paddl e boarded all the way up there and there
are a nunber of people, particularly in the sout hwest
corner of that northern basin, that drop anchor and swim
in that corner a bit away from where people would use the
circle, sort of natural circle, to do various water
activities whether it's waterskiing or rafting or
what ever.

Then in the very far northern basin above that,
whi ch you can only access without a notorized vehicle,
and that's the blue line that goes up to Route 1, people
spend a lot of tinme going up there through that northern
basin where the notorboats are in order to get up there
to kayak. There's a |ot of nice natural habitat animals
and birds up there.
| want to just take you a step back. You referenced that

the southern part of the northern basin is where the

cursor is. Is this where you're talking about, this area
ri ght here?
Yes.

You described that area as where people would raft,
anchor or raft; is that correct?

Yes. People cone in, and these wouldn't necessarily be
residents of, you know, the circunference of the pond.

These people would be comng in from el sewhere, day
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peopl e, day recreationers, cone and they drop anchor,
they put up their raft, eat their lunch, they sw m around
and enj oy thensel ves.

And the waterskiing that you referred to, that takes
place in this general area right here where I'mcircling
the cursor; is that correct?

Correct.

| want to draw your attention -- we're going to head back
to Potter Pond back to Segar Cove. | want to talk to you
about -- you tal ked about your observations about the
recreational activity at Segar Cove. W tal ked about
different types of water dependent activities and using a
not or boat, kayaki ng, paddl e boardi ng, sail boat. Have you
observed any people shellfishing or fishing from your
property or fromrecreating on the cove?

Sorry. Wat did you ask, was it fishing?

Fi shing or shellfishing in Segar Cove.

Yes. The fishing seens to be -- and | think it may be
dependent on how fish run. | know one of ny cousins

of ten uses ny dock and he kayaks where he fishes off the
kayak. It comes and goes. And certain days it seens
they nmust call each other and say, is fish running and
there's a lots of people out on kayaks or very, very

smal | notorboats fishing actually quite close to our end
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of the cove.

Where you see a trenendous, two very good spots, for
shellfishing or really right where the proposed oyster
farmis between M. Hunt's, Kevin Hunt's, property and
right at that point, and then just across, right across
the way by M. WIlke's dock. And these are fol ks that
are comng fromel sewhere and usually comng in a tiny
not or boat anchoring the boat and getting out with the
rakes and their feet and quahoggi ng.

Okay. Are you famliar with Perry's current proposed

farm the configuration of that farnf

Yes. As a matter of fact, | can look at it right now out
my W ndow.
Ckay. But are you -- you heard the testinony and

reviewed the docunents as it relates to Option A, which
is nmore rectangular, and B which is a pol ygon?
Yes, because the buoys obviously also are denmarking it.
MR CAPI ZZO kay. | want to share 4B.
[ EXH BI T DI SPLAYED]
Alicia, can you see that?
Yes.
Are you famliar with this map?
Absol utely.

Ckay. |If you could describe for the Subconmm ttee,
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simlar to what you just did for the northern basin of
how your observations are of how the activity takes play
on that cove, let's start with the vessel activity I
guess you could say. So let's start with towed water
sports. Were does that take place on the cove based on
your observations?

There's really only one place that towed water sports can
have enough room and they do have enough room and it
woul d run fromeast to west at the w dest part of the
cove going from-- if I'"'mlooking at this map, on the

wi dest part would be right north of the | abel, Segar

Cove, going fromthe west side directly east across to
where the proposed oyster farmwould be. So this is a
circle naturally. |It's a natural circle that one would
take with your towed notor sports. So there's -- all the
red is, you can't go down there. Either there's docks,
there's a no wake zone or there's noorings.

When you say you can't go down there, you're talking
about further south towards the nooring field?

Yes. Al of that is off the table in terns of towed

wat er sports. It's where the green -- the bulk of the
green line is where the | abel says Segar Cove. In that
natural, it looks to me like a natural circle, and that's
where it is.
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What type of -- strike that.

Have you had the opportunity to observe the activity
that takes place where the proposed farmis or where
Perry is proposing to put the farn®
Absol utely.

Can you tell us what observations you' ve nade about the
type of activity that takes place based on those
observati ons?

Yes. So what you would do is you'd have, you know, a
coupl e notorboats with waterskiers or wake boarders or
rafters going around kind of taking turns, and then you
woul d have ne hugging the cove -- hugging the side to
avoid the notorboats. And not so nuch the notorboats

t hensel ves, but the raft, the waterskier, or the wake
fromthem

So that would be nme right within the perineter of
t he proposed oyster farm And then you' d have one or
nore fol ks, other paddl e boarders, or other kayaks out
t here and sonmeone who woul d be frankly on Kevin Hunt's
shore just south of the southern point of the proposed
oyster farmthat woul d be doing their quahoggi ng. That
woul d be a typical scenario.

When you tal ked about the northern basin and you tal ked

about boats anchoring or rafting, where does that take
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pl ace based on your observations in the cove?

The nost typical place is right fromabout where it says
six-foot -- along the perineter of the proposed oyster
farmwhere it says five or six-foot depth.

Ri ght here where the cursor is?

No. They would be nore south along Kevin Hunt's property
like right -- I"mpointing with my own finger just south
of where you are, so the bottomthird of the proposed
farm Because, you see, | think what happens is people
come from el sewhere and they swing around the point into
the cove and they like it right there.

Alicia, how would you describe the area? You heard Kevin
testify about the shoreline along his property. How
woul d you descri be the shoreline along your property in
the area where the cursor is right now? So the northern
portion of that farm area.

It is -- the shoreline itself is, you know, it's

I ndi genous vegetation towards al nost to the shoreline.
Then there is a small anpunt of space that you could
actually wal k. W've actually, you know, nmade a path.
Qur dog goes down there frankly. Then there's sone
rocks. It's actually quite shallow | can kayak in
there but it is tough. You certainly couldn't go in

there with a notorboat.
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Ckay.
You know, in between the yellow line and ny shore.

MR. CAPI ZZO. Ckay. Alicia, |, want to direct
your attention -- | want to share ny screen. For the
record this is Exhibit -- maybe it's Exhibit 5. Hold on

[ PAUSE]

MR, CAPI ZZO  Exhibit 5.

[ EXH BI T DI SPLAYED]
Are you able to see what's on the screen?
Yes.

MR, CAPI ZZO  Madam Chair, are you able to see
what's on the screen?

CHAIl RAMOVAN CERVENKA: | am
Alicia, are you famliar with this photograph?

Absol utely.

Can you tell the Subconmttee how you're famliar with

t hi s phot ogr aph?

It's either one | took or ny husband took. It would have
been July or August of 2019.

If you could describe for the Subcomm ttee nenbers where
you were when this photograph was taken?

I woul d have been in ny kayak slightly outside of the
proposed -- nore in the mddle of the pond, sort of

outsi de of the proposed oyster farm and, you know, took
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pi ctures of activity. It was probably between four and
six in the afternoon, as | recall, but I was on the water
on the other side, you know, probably kind of about in
the m ddl e of the pond.

kay.

You coul d see the wake.

Can you describe in the background of this photograph,
can you explain to the Subcommttee nenbers what we're

| ooki ng at?

Wll, just to the powerboat on the left is ny house, and

our backyard is facing the pond. And then there's

veget ati on which | ooks quite thick, but is not quite as
thick as you realize. It's -- bushes and whatever and
where we go down. And then the shoreline that you see
just below that is our shoreline property. Probably goes
to about where the waterskier is in the blue jacket.

Right after that, to the right of that, would be the
Hunts' property including his road to his driveway to his
house, and I'mjust -- you can see the various -- |
actually wondering if the very, very far corner, | guess
that's an exposed rock, you see the exposed rock.

Where the cursor is right now?
Yeah, so the tide nust have been a little | ow

You heard M. Hunt testify about a rock in that area?
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On, there's a lot of rocks in that area.
All right. 1Is this a fair and accurate representati on of
what you observed, activity that you observed, on Segar
Cove in that July 2019, August 2019?
Yes, a very typical day.
I want to show you a second photograph. Can you tell us
where this photograph was taken fronf
[ EXH BI T DI SPLAYED]

M5. NOONAN: |'msorry. Wat nunbers are these
and are they nunbered within the docunent?

MR. CAPI ZZO. They aren't, Beth. They should

be in order, though, one after the other within the

exhibit.

M5. NOONAN.  Ckay, thanks.

MR. CAPI ZZO. Al right. Do you need a sec to
grab it?

M5. NOONAN:  No problem [I'Il find it. That's
all right.

Alicia, can you tell us, do you recognize this
phot ogr aph?

Yes.

How were you able to do that?

Okay. This is another photography that | took from ny
backyar d.
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What are we -- explain to the Subcomnmttee what we're

| ooki ng at.

We're | ooking at due south with some nore water activity
on the pond. This would be -- that boat is headi ng
directly towards the proposed oyster farm The houses on
the other side are, you know, which one would
characterize | guess as -- | never knew the nanme of it
growi ng up, but | guess Gardener Island. |[|f you see the
nmooring field to the right, in the upper right-hand
corner of the photograph, and that would be | think the
dock on that far right is the I ast house on Atlantic
Avenue.

You testified earlier the general area for towed water
sports, is this the area that you're referring to within
t he phot ograph where that boat is?

Yes.

Okay. |Is this a fair and accurate representati on of what
you observed? Do you recall when this was taken?

It was either July or August of '19.

Ckay. Is it a fair and accurate representati on of what
you observed that day?

Yes.

Phot ograph Nunmber 3, again, is this the same -- let ne

take you a step back.
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The series of photographs, are you able to recognize
t hi s photograph, Alicia?
Yes. This would be one of the series. Wat would have
been better is to take a video, and then you woul d have
seen it, but I took a bunch of pictures together.
But correct ne if I'"'mwong, it's the sane boat that
appears in the previous picture that we just showed?
| am-- | think so. | couldn't swear whether it wasn't
anot her boat, but it looks like it's a second boat.
There is a lot of boats out there so it's hard to know if
it was exactly the sane one. There were probably a bunch
of boats out there that day.
Ckay. But this is again a fair and accurate
representation of July 2019, August 2019 tine franme of
activity on the cove?
Yes.
Again, you can see the nooring field to the south; is
that correct?
Correct.

[ EXH BI T DI SPLAYED]

| show you the next photograph. Do you recognize this
phot ogr aph?
Yes.

Ckay, and how are you able to recognize this photograph?
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It's anot her photography took on another day within the
sane nonth while | was out on the water kayaking.

Ckay. And drawi ng your attention to the background,
know it's probably obvious to the Subconmi ttee nenbers,
but for the record can you explain to the Subcommittee
menbers what's in the background of this photograph on

t he shore?

Right. So that's our house just above the water spray
and the wake. Again, sort of our property going down to
the shoreline, and then to the right of the notorboat
woul d be above the property |line between our property and
M. Hunt, Kevin Hunt's property.

Ckay.

And the osprey. See the ospreys?

You heard Kevin testify about the osprey nest. |Is that
the osprey nest he was tal ki ng about ?

Yes. That osprey nest, | think there's one on the other
too. The osprey nest was busy all sumrer. | didn't
think they would ever fly out of there.

You said you're famliar with the |ocation of M. Raso's
proposed aquaculture farm \Were would that be in this
phot ogr aph?

I"mactually surprised that you can't see the buoys

because we're |l ooking directory at it. Probably from
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stretching to -- certainly the wake behind the person to,
you know, to the right of the osprey nest for sure. That
whol e, that whol e space.
Do you know t hose people on that boat?
"' m not sure.
Ckay. |Is this a fair and accurate representati on of what
you observed on that day, that activity taking place on
Segar Cove?
Absol utely.

[ EXH BI T DI SPLAYED]
Showi ng you anot her phot ograph, Alicia, do you recognize
t hat phot ograph?
Yes.
How are you able to recognize this photograph?
Again, | was out trying to -- it's hard to take pictures,
especi ally when you're ne kayaking, but there it is.
When was this taken?
Again, either a bunch of pictures | took in July or a
bunch of pictures | took in August, 20109.
Just to get orientation of where this picture is, what
this picture is |looking at, what are we | ooking out to?
You're in Segar Cove. \Were are we |ooking out to?
You' re | ooki ng out on due south at six houses just behind

the boat that would be on | guess it's called Ccean
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Avenue, but it's the point. |It's the end of Matunuck
Poi nt . Prior to the '38 hurricane there were houses on

the other side of that.

kay. Is it fair to say this is -- we heard testinony
about Ram s Point and Gardener -- | guess Gardener

I sl and?

Ri ght .

Is this the way to see Segar Cove, that area that |I'm
circling?

Yes. That is the one access point that is just a little
bit wi der than where that boat and the wake is.

Then you see the Lathanms' house on the right at the end
of the island, this right here?

Yes, and then you see anot her boater.

Ri ght here?

Hangi ng out over on the right, yes.

Okay. Again, is this a fair and accurate representation
that you observed in July, August, 20197

Yes.

I " m asking you the sane |ine of questioning. Do you
recogni ze the phot ograph?

Yes, a series fromthe prior photograph.

Is this a fair and accurate representation of what you

observed on Segar Cove?
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Yes.
Again, we're |looking at the entryway of Segar Cove; is
that correct?
Yes. The boat is about to cross onto the proposed oyster
farm
| think this mght be the last -- do you recognize this
phot ograph, Alicia?
Yes.
If you could for the record, can you describe what we're
| ooki ng at?
So we are looking at M. Hunt's house on the left. W're
| ooki ng just over the notorboat. Behind the notorboat is
the access to Segar Cove. |'mnot exactly sure, there's
sonething in the water that's right in front house on the
left, and it's either a buoy or a |obster buoy or
sonet hi ng, sonething in the pond.
But it's a fair and accurate representation of the
activity you observed on Segar Cove?
Correct.
That would be in the July/August 2019 tinme franme?
Yes.
kay.

MR, CAPI ZZO  Madam Chair, | just ask that
Exhibit 5 be marked, the series of photographs Exhibit 5
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be marked as a full exhibit.

M5. NOONAN.  No obj ection.

CHAl RMOVAN CERVENKA:  Admitted full.

[EXH BIT #5 MARKED FULL]

Alicia, what concerns do you have about the proposed
| ocation of Perry's farnf
The proposed |location is absolutely taking for the
pur pose of one individual a critical space in our pond
that is currently shared by multiple individuals, over
the course of the sumer hundreds of individuals, versus
just one for an industrial farm You know, an industrial
activity and a farmthat would restrict the use of that
absolutely critical space given the geography of that
cove and nmake it not as useful for the rest of the people
usi ng the pond for recreation or for other people who
wer e quahoggi ng or fishing for their own purposes, and it
will be very unsafe and in the way, in the critical spot
of the cove.

So that is ny objection. | think that there should
be a real balance here. He has a terrific farm already
in a spot that cannot be shared by as nmany of the
recreators where we are. | actually think it |ooks like
there's roomto expand over there, particularly towards

East Matunuck State Beach where it's shall ow and nobody
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can get over there. Oysters would probably |ove it
there. But where we are, | can't kayak over that farm
"' m not kayaki ng through | anes. You know, and |I'm not
the only one. | take ny dog with ne. The dog junps off,
swi s around, gets back in the kayak, gets back on the
paddl e board. He can't go over there. He's going to get
caught. He's going to hurt hinself. It is just
conpletely inbalance in terns of the nultiple use that
the waters are neant to be for everybody.

' mopposed to this, as is the rest of our famly,
because it seens that it's segregating for the purposes
of one commercial activity versus all of us in bal ance.

I am not against Perry. |[|'ma huge fan of the
greens with the goat cheese salad with the fried oysters
on top, the lobster roll with fries, and ny husband | oves
your clam chowder. That's our standing takeout order all
t hr ough Covi d.

We admire everything that has happened for the
restaurant. It is so wonderful that you have built the
farmand built the restaurant. That seaqgull joint that
was there before you opened the restaurant was never
successful. So | have no objection to that.

The objection is the location of this proposed farm

in one of the really only the two areas that the whole
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public, and not just the residents on the pond, frankly,
not just the dock owners on the pond, but all the people
who cone in through the gut with their notorboats on a
day trip. |It's for the public. Not just the honmeowners,
not just the oyster farner. The public.

If you took a poll of all the people using the pond
on an average basis, it's not the dock owners only. It's
not just Kevin, nyself, and the Lathans and ny Cooney
cousins on the other side. |It's the people that are
coming in on the water, or they are wal king down fromthe
park and bringing their kayaks that they' ve left on the
side and gotten in. |It's the people that are taking the
little notorboats through the gut, past Perry's
restaurant to quahog or to drop a line and just cruise
around, bring their sandw ches, bring their kids. It's
for the public.

And that's ny objection. That it's not the bal ance.
There's no i nbal ance when we have a swarf of this
critical geographic space, given the interesting
configuration of our cove and have that oyster farmri ght
there. So in sum that woul d be ny objection.

Thank you, Alici a.
MR. CAPI ZZO. One nonent, Madam Chair.
[ PAUSE]
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MR CAPI ZZO | don't have any ot her questions.
Thank you, Alicia.

CHAI RWOVAN CERVENKA:  Thank you, Chri sti an.
Any questions for Ms. Cooney fromthe Subcomittee
menbers? Ckay, M. Mirray.

MR MJRRAY:. (Good afternoon, Ms. Cooney. |
just have one question. Wuld you characterize towed
notor sports as water sports as the nobst predom nant
not ori zed usage of the cove?

MS. COONEY: The majority, yes. There are
ot her not orboats where people drop anchor or woul d be
going fromone |ocation to the other. And as |
nmenti oned, nore recently, jet skis.

MR MJRRAY: Thank you.

CHAl R\MOVAN CERVENKA:  Ckay. |Is that all,
M. Mirray?

MR, MJRRAY: Yes.

CHAIl RAMOVAN CERVENKA:  Any ot her questions from
Subcomm tt ee nenbers?

[ NO RESPONSE]
CHAl RWOVAN CERVENKA:  Any questi ons,
M. Wagner, that you have of this w tness?
MR, WAGNER:. No, Madam Chair. Thank you.
CHAl RAMOVAN CERVENKA:  Thank you. Ckay,
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Ms. Noonan?

M5. NOONAN. | have a few. | swtched ny
audi o. Can everyone hear ne okay?

CHAI RWOVAN CERVENKA:  Yes.

CROSS- EXAM NATI ON BY MS. NOONAN
Ms. Cooney, how are you?
I"mfine thanks, Ms. Noonan. How are you?
I"mwell, thank you. Appreciate the fact that your
fam |y has been around the Matunuck area for a long tine,
and |"msure it's been great for your famly. | also
appreci ate your comments about M. Raso and his busi ness.
So thank you for that.

Were you aware though that M. Perry had tried to
expand his existing farm but he was not allowed to due
to the presence of the eel grass?
| have read the reports.

This is about his existing farm He tried to expand that
as you discussed and he wasn't able to do that. | didn't
know i f you were aware of that.

It's been di scussed, yes, to the northwest.

On the photographs that are Exhibit 5, you took those
fromyour kayak, right?

Yes.

Ckay. Was your dog with you that day? Because that
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woul d have been a real challenge for you.

Um one of the days he was and one of the days he wasn't.
That was ny question. Wre those all done on the sane
day or different days?

D fferent days.

How many different days?

I would have to check in ny files, but |I believe four.
Ckay. So Exhibit 5 consisted of seven photos total that
| have. Christian can correct nme if I'mwong, but I'm
| ooki ng at your Exhibit 5 opened up to a power point and
there are several different photos there.

It's your testinony that those took place on
approximately four different days in July or August of
2019; is that fair to say?

I would have to check. | know there are several days and
they were all in July or August of 2019.

That's fair. Thank you. Wen you tal ked about your use
of the your property, let's say, and sonme of the exhibits
that M. Capizzo had shown you, in your sort of northern
part of Segar Cove is there any towed water sports going
on up there?

Not really, no. You can -- what you could do is you
could go up there and crui se around in your boat when

it's our turn, but you know, naybe take a rest, rel ax.
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But if you are going to go in the circle, that you tend
tolike to goin, that ny kids |like to go in, they would
drive their notorboat up there, our notorboat, or our son
woul d, but they wouldn't be actively on the back of a
wat er ski .

And your dock that you have on your property, you or your
ki ds or maybe grand kids at sone point can still junp off
and swmoff your dock, right?

Yes.

That won't be inpacted by this farnf

The only way it would be inpacted is if it pushes a bunch
of other activity up there such that you woul d have to be
careful frombeing in the water

Sure, but in terns of towed sports which you just told
M. Mirray is sort of one of the predom nant activities,
they are not going up into the northern part because of
size, | presune, as well as those sort of buffers where
they are not supposed to bring a towed sport within

200 feet of stationary objects. R ght?

There are notorized vehicles that are going past us al
the time. So you have notorized vehicles wthout a tow,
and you have the jet skis which, you know, one really has
to be quite careful of.

Do the jet skis go on the northern part of Segar Cove?
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Sur e.

[ ZOOM | NTERFERENCE]
What | was tal king about were the exhibits fromthe ESS
report that Christian had shown you and the northern part
of the Segar Cove near your property it was show ng those
200-f oot boundari es where towed water sports and jet
skiers aren't supposed to go within 200 feet of the
shoreline or stationary objects, right?
It would be helpful for nme if you showed ne that exhibit
agai n, pl ease.

M5. NOONAN:  Sure. Wiy don't we use 4B. And
Leslie, can you pop up -- sorry about that if | junped
that at you, one of the exhibits fromChristian's report.

M5. PARKER: Yes. | just need permssion to
share ny screen.

MS. NOONAN:  Ryan, can you --

MR. MOORE: You should be all set, Leslie.

MR CAPI ZZO | have an objection for the
record. She can certainly testify as to her
observations, but any testinony as it relates to the
coordi nates and whether jet skiers are conplying with the
200-foot buffer is outside of her fact know edge as a
Wi t ness.

M5. NOONAN: She testified that she observed.
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" m | ooking at what she observed out there | guess, so
that's what |1'Il stick to.

MR. DESI STO  Excuse me, Ms. Noonan. That's
correct. All the question can be confined to is the
observation as to the 200 feet.

M5. NOONAN.  All right.

So Ms. Cooney, can you see on your screen now what is
Figure 4B fromthe ESS report? Do you see that?
M hnm
And you're up there, you know, Leslie with the cursor up
there towards above the farmarea. That cursor is on
your house, right, or property?
Correct.
Ckay. And then what I"'mtrying to see is in the northern
part of Segar Cove you said that generally people don't
do towed sports whether it's waterskiing or water
boarding up in that area, correct?
Correct --
-- and then ny question was -- right, right. |'mnot
di sagreeing. Just asking. You spend nore tine there
than | do.

My question is, though, in terns of jet skis, which
are call ed personal watercrafts under the town's

ordi nances, do jet skis go out to the northern part of
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t he cove?
If you have a dock at the northern cove and you have a
jet ski, or you're dropping sonebody off at the dock,
you' d have to get there.
Si npl e question. Do people use jet skis in the northern
part of Segar Cove?
| have seen jet skis up there.
Ckay. Thank you.

MS. NOONAN:.  Thank you, Leslie. [|I'mdone with
that picture.
One of the things you tal ked about at the begi nning was
your history and your famly's history in Matunuck and
the Segar Cove area. |I'mgoing to try to repeat that
back what you said generally.

You tal ked about a conbination of activities. Do

you recall that testinony?
If you would like to refresh ne, that woul d be hel pful.
You said there were a conbination of activities. From
what | was able to jot down you said kayak, paddl e board,
smal | sail boats, fickle wind but small sail boats,
not or boats, tubers or wakeboards, you said your sons do
that, and kids junp off the dock and jet skiers. Those
are all uses, conbination of activities that you

descri bed when you first started your testinony. D d
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sunmari ze that fairly?
I think you m ssed quahoggers and fishers.
You're right. [I'mjust tal king about people on the water
at this point. But yes, | understand quahoggers and
fishers. In these conbination of activities, though, is

it fair to say --

Excuse me, excuse ne, the fishernen are on the water.
They are using boats, right? I'mtrying to get to the
activities on the water. They are necessarily in boats
or kayaks, right?

Yes.

Ckay, or they are very tall standing in the water, but
okay, boats or kayaks.

Excuse ne. The quahoggers are actually in the water.
That | know, right. [|'mnot tal king about the
guahoggers. That's why | didn't include them

| see.

What | want to say is that you' ve been there for, and
won't ask you to state your age, but you've been out on
Segar Cove for a long tine and your famly has been al so,
right?

Correct.

And so each tinme that there's been a dock added in the

time you' ve been there, that has restricted the area of
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the cove a little nore, hasn't it?

MR CAPI ZZO | would object to that, to that
guesti on.

MR. DESI STO On what basis?

MR. CAPI ZZO. Beyond the scope of her
expertise. She's a fact witness. She can testify
whet her it was --

MR DESISTO Wll, here is the thing. The way
| hear the question is, and of course Ms. Cooney did
testify a length of tine that she had experience with the
wat er body, so the question is really designed for the
facts of what the use was to the current use. | don't
think that's an opinion. | do think that's fact based on
her experience which she already |laid the foundation for.

I recommend that the objection be overrul ed.

CHAl RMOVAN CERVENKA: | agree. | think it's a
fair question based on prior testinony.
Can you repeat the question?
Yes.

M5. NOONAN. 1'll ask Ms. Reis if you can
repeat that question, please.

[ THE RECORD WAS READ BY THE COURT REPORTER]

I would have to give that sonme thought because in the

nunber of years that | have been here, and frankly when |
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was nmuch younger, | wasn't counting docks. And | could
not be able to tell you the course, the period of tine,
how many docks there were, how many docks have been added
per year, how many docks have been renoved. W had a
dock here at our house that fell apart before the other
dock was put in, so | wouldn't be able to give you a
specific answer to that.

What | would tell you is that the activity on the
pond, on the cove, over the course of this tine has
i ncreased steadily. And how the docks do or do not
restrict activity, | don't have enough specific
information to provide you with that.
That's entirely fair. Thank you. Just a ballpark, if
you can, the tinme if you can fromwhen you saw this
activity steadily increasing, do you want to give ne a
time frame that you' re confortable with?
63 years.
| ask you generally the sane of the nooring field that's
at the southern part of the Segar Cove that M. Capizzo
guesti oned you about or you discussed that area. Was
that nooring field in place, the sane size, in that
entire 63 years that you' ve been on Segar Cove?

MR. CAPI ZZO. | think we may have | ost her.
M5. NOONAN. Her video is gone.
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MR. CAPI ZZGO: | don't see her.

M5. NOONAN.  Ms. Cooney, are you still with us
t here?

CHAl RMOVAN CERVENKA:  Chri stian, do you have
the ability to text her to see what's goi ng on?

MR. CAPI ZZO. Let ne se. [|'ll send her an
emai |l . Madam Chair, she dialed back in. | think she's
waiting in the |lobby area so if Ryan could |let her in.

CHAl R\MOVAN CERVENKA: M. More, did you get
t hat ?

MR MOORE: Did she call in by phone?

MR CAPI ZZO. | don't know. | think she said
she did it via Zoom

MR MOORE: What was her full nane?

MR, CAPI ZZO  Alicia Cooney.

MR. MOORE: Ckay.

M5. CAPI ZZO: It just popped up as Alicia.
MR MOCORE: She should be comng in now.

MR CAPI ZZO Geat. Thank you, Ryan.

M5. COONEY: I'mso sorry. M conputer died.

["'mon nmy phone. Does this work?
MR, CAPI ZZO.  Yes.
M5. COONEY: Sorry about that.
CHAl RAMOVAN CERVENKA:  No problem M. Noonan?
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M5. COONEY: Ms. Noonan, | did not do that on
purpose. | promse you. But | do need to have the
questi on repeat ed.

MR, CAPI ZZO  Beth, you're on nute.

MS. NOONAN:. Thanks. Lisa, can you read back
the | ast question?

[ THE RECORD WAS READ BY THE COURT REPORTER]

M5. COONEY: Thank you for rem nding ne.
Again, I'mso sorry. | did not do that on purpose.

M5. NOONAN:  Not a problem
You know, | don't know. | nean, when you're ten years
old and you're out fooling around in a sail fish and
trying to see what cute guy was on the other boat, you're
not counting noorings. There have al ways been npori ngs
there. \Whether it has been -- | would say the perineter
has been approxi mately the sane. What the nunber of
nmoorings is, | wouldn't really know, but it's always
been --

The nooring field has al ways been there, right?
Yeah.

kay.

The right person to ask this question is the

har bor master, obvi ously, because he knows. He knows

every nooring, every nunber and who is using it.
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M5. NOONAN.  Thank you, Ms. Cooney. |'mglad
you got back into our neeting, but I'mall done with ny
questions. Thank you.

M5. COONEY: Thank you very much.

CHAIl RWOVAN CERVENKA:  Thank you, Ms. Noonan.
Is there any redirect, M. Capizzo?

MR. CAPI ZZO. No, Madam Chair. No redirect.

CHAIl RAMOVAN CERVENKA:  Ckay. So | think we
shoul d take that half hour break and conme back here at
2: 30.

Do you have one nore w tness, M. Capizzo?

MR. CAPI ZZO. That's correct.

CHAl RAMOVAN CERVENKA:  All right. So anything
bef ore we break?

MR. CAPI ZZO. | don't think so. Beth?

MS. NOONAN:  No.

CHAIl RMOVAN CERVENKA:  Ckay. We'll sign back on
at 2:30. Thank you.

[ RECESS WAS TAKEN OFF THE RECORD FROM 2: 00 TO 2: 40]

CHAIl RMOVAN CERVENKA: | think that we are ready
to resune at 2:37. M. Capizzo, you were going to call
your final witness, and | think we just need M. Latham
swor n.

MR CAPlI ZZO That's correct, Madam Chair.
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Thank you.

MR DESISTO M. Latham please raise your
ri ght hand.

DAVI D LATHAM
Being duly sworn testifies as follows:

MR DESI STO Pl ease state your nanme and spel |l
it for the record.

MR. LATHAM David Latham L-A-T-HAM

MR, DESI STO Thank you.

MR. CAPI ZZO. Thank you, M. DeSisto.

DI RECT EXAM NATI ON BY MR CAPI ZZO
Hey, David. How are you today?
I ' m doi ng dandy.
Can you tell the Subcommttee how you're famliar with
Segar Cove?
Wel |, ny grandparents when they retired, they' ve been
sumering down in Rhode |sland Carpenters. They both
lived and worked in Providence. Wen they retired, they
built a house in 1968 at the end of Prospect Road, and I
started spending ny summers there around 1970. So a
coupl e years after they built the house, ne and ny four
brothers and sisters, and turned out and | ater additional
hal f brothers and sisters spent every summer there since

t hen.
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Can you for the Subcommttee and for the record give the
address of that property?
Yes, it's 298 Prospect Road.
I"mgoing to share with you Figure 1 for the record so we
can identify that on the map. This is part of the ESS s
report.

[ EXH BI T DI SPLAYED]
David, are you able to see what's on screen?
Yes, sir.
We're |l ooking at, for the record, Segar Cove dock nooring
area in South Kingstown, Rhode Island, Figure 1. And
Prospect Road, is this part where the cursor is right now
the south of Segar Cove? |s this Prospect Road right
her e?
Yes, it is.
Ckay. \Where is your house?
At the extrenme northern tip of Palmer Island, so right
t here.
So I've heard this referred to as a couple different
nanes. |'ve heard Pal ner Avenue, Gardener |sl and,
think Alicia 4referred to it as sonething else. Wat did
you know it as?
You know, it's a little bit like South County. There's

no such thing as South County, but people call it South
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County. |I've heard it a Palnmer Island, | heard it as
Gardener Island. | don't know why, where that cane from
We always just called it Nana and Bud's house.
Okay. How | ong have you been recreating in Segar Cove
for that -- well, let's start with Segar Cove?
Since 19 -- about 1970.
What about the rest of Potter Pond, the sane?
The sane, yeah. Every year we got a little bit nore
knowl edge of the pond as we got ol der, and our parents
would let us leave the cove. In a little green boat we

woul d go out, we would go exploring. So |I'm well
famliar wth nostly every inch of the Potter Pond right
now and Segar Cove.
Just, again, for the cursor and for the Subcommttee, |I'm
going to stop sharing in one sec, but this is your
property right here?
That's correct, and that dock at the extrene northern tip
I's our dock.

MR CAPI ZZO  (kay. Bear with ne one second.

[ PAUSE]
[ EXH BI T DI SPLAYED]

"' mgoing to show you what's been marked as, hold on,
Exhi bit 5. Phot ographs taken by Alicia Cooney. David,

are you able to see that photograph?
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Yes.

"' mnot sure what nunber this is, Beth, in the

phot ographs, but this is -- are you famliar with this
phot ogr aph, Davi d?

| just sawit for the first time today a little bit
earlier, so, yes I'mfamliar with it now

Ckay. Can you identify in this photograph just so the
Subcomm ttee can see where your property is? | know
Alicia referenced it, but I would Iike you to reference
it just for a point of orientation.

Sure. |If you're |looking at the powerboat that's there,
not one of the six houses in the distance that go right
t hrough the cup there, but the first house to the right
of those is our house.

Her e?

That's right.

And the dock you referred to where I have the cursor now,
Is that correct?

Yes.

What's on the outside of your house?

There's a deck that goes around the entire house.
Ckay. When you refer to the cup, can you tell us what
you nmean when you say "the cup"?

Just the entrance to the cove. The only way in and out
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of the cove is fromthe tip of our property to the tip of
M. Hunt's property. That's the way in and out of the
cove. |If you're going to the ocean or Point Judith Pond
or anywhere out of the cove, that's where you need to
transit through.

Do you have a powerboat or do you operate a power boat
fromthe dock, fromyour property?

| do. Qur famly has boats as well. So we have

sai | boats there and powerboats.

Ckay.

| think you can see the sail boat there on the dock
Sorry about that. | just --

No probl em

As you said that | --

It's got a mast just |ike every other sail boat.

Ri ght here?

That's it, yes. You see the sail boat parked right there
with the mast.

Ckay. You're famliar -- you reviewed the materials, the
CRMC file, ESS s report, and the testinony of all the

W t nesses that have testified from Novenber 12th, 13th,
and the 17th and today. And you have in preparation for
today you reviewed those material s?

Yes, | have.
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And listened to that testinony?
Yes, | have.
Are you famliar with M. Raso's current operation?
| am
And you're famliar with his proposed | ocation?
| am
Ckay. Can you identify just in this photograph where
t hat proposed | ocation would be from your house?
Vel l, looking at this photograph it would be just off the

bow of the powerboat, and extending to the left of the
phot ograph is where the proposed | ease site woul d be.
From our house it is |ooking straight out of the living
room w ndow you woul d see it straight across the water
and off to the east sonewhat.

Ckay. David, you said you' ve been on Segar Cove since
1970. Can you tell the Subconmttee from 1970 to today
the types of recreational activities that you observed on
Segar Cove in particular?

Ww, that's a pretty long period of tinme. Those people
famliar wth Segar Cove realize that it's pretty dynamc
so the kinds of activities there over the years changes.
But |'ve seen everything there, waterskiing, sailing,
clamm ng. Back in the day when there were crabs, people

used to do a lot of crabbing along the whole perineter of
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the cove. W'd go out at kids and literally get a bushel
full of blue crabs. And then ny brothers, because | was

the smal |l est and presunably the best sal esnan, they woul d
send ne down the street to sell the rest of the crabs.

So, yeah, we did a lot. Like we'd have sail boat
races in there, we'd have waterski contests, we would go
clamm ng, |ater when the paddle boards cane in, we did
that. Anything having to do with boats and water we were
all in all the tine.

That's in regards to your use. Wre you able to nake
observations of the public or other people's uses of that
cove during that tinme frame from 1970 --

Certainly, yes. W've seen a little bit of everything
back in this cove from people tieing up for the afternoon
on big giant floats the size of boxing rings and having
friends out there and a cooler, to people row ng, people
sai ling, people paddling, boogie boards, people on rafts,
little kids on inner tubes, people on jet skis, people on
jet skis pulling waterskiers.

There's a coupl e guys who ski every norning around
6:30 when it's super calm and they are on jet skis and
they switch. One guy drives and the other guy skis. So
pretty nmuch anything that you can imagi ne peopl e doing on

the water, people have done and continue to do out there
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dependi ng upon the season and when -- they don't do a | ot
of fishing there in the wintertine, although sone people
do.

When the worm hatches there, it's a great place to
catch striped bass. W used to catch a | ot of soft
shel l ed steaner clans back when M. Raso started digging
clams commercially. | well renenber when that first
started. There were soft shell clans all over the pond,
and you could get just pails full of them and they
di sappeared a little bit.

Wen | first started in the 70s there were actually
scallops in the pond. Not so much in Segar Cove, but
over in other parts of Potter Pond there were wld
scal l ops. M grandfather took ne out one Cctober, and |
couldn't believe how cold the water was. He said "l ook
and pointed to the beautiful scallop with a blue shell
So, yeah, every kind of shellfish we've done, speared
fl ounder over by the gut and caught big stripe bass right
off M. Hunt's point there. So a little bit of
everyt hi ng.
| have a question. |I'mgoing to pull up another figure
for you to | ook at.

MR CAPI ZZO For the record, this would be 1A,

ESS' s report.
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[ PAUSE]
[ EXH BI T DI SPLAYED]
David, | keep hearing about this gut. Alicia referenced

it. That's one thing I haven't heard of during ny

i nvolvenent in this matter. Can you tell nme where that

1 S?

Yes. The oyster bar restaurant. The oyster bar
restaurant sits on the gut. So if you go to the west,
right there, right there, that is the gut. That is a cut
between that allows the tide to cone in and out of the
pond, the estuary, it's extrenely narrow and the water
can nove really quickly through this. Perry's restaurant
is right on the western edge of Succotash Road which is
right there. There's a bridge that I[imts the height of
any of the boats that can cone into the pond. 1In
addition to being shallow, nost of the pond, you al so
have to be able to get your boat in and out under that
bridge which at high tide gives you about three and a
hal f or four feet of clearance.

So you won't see any boats with super structures on
the top because they have to get under there. Going in
and out of the gut, that was a big mlestone in ny youth
because once you were allowed to go there, you could go

out to the Salt Pond and out to the ocean, and it was a
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little bit nore freedomthan being confined to the pond.
Ckay. Thank you for that. So are you famliar with the
Figure 1A that | have up on the screen that |I'm sharing?
Yes, | am

Are you fam liar, based on having recreated and living in
the area, of the different public access points that are
referenced on the nmap?

Yes, | am

So when we tal k about public access points, these are --
are you famliar with the areas that are identified?

| am

Can we start with the northern nost triangle right here.
I think Alicia had referenced this as well. | didn't ask
her this, but 1'"'mgoing to ask you. Can you descri be
what type of access point that is?

Well, it's at the end of a public road that sort of
slopes into the water. | think maybe back in the day
peopl e used to put powerboats in there. Nowit's nostly
peopl e put in kayaks or smaller rowboats that they store
t he kayaks on the side. Both of those put in points
there people will keep their kayaks, people from say the
Mat unuck community as an associ ati on who have a kayak

m ght keep it there and put their boat in and paddl e out

of the cove that way.
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What about the triangle, the yellow triangle south of

t hat ?

Sanme deal .

Okay. \What about the third triangle to the south of

t hat ?

| think that that's a little trickier. You have to know
that one is there because it is at the end of a road, but
it sort of alnost |ooks like it's soneone's property but
| think there is an access point down there. Again, the
kind of thing where you woul d get your kayak and carry it
ten feet and then put it down into the water.

Finally, the fourth one on Segar Cove?

That fourth one on Segar Cove, | can't speak specifically
to that one because there's a tidal marsh back there.
I''mnot aware of as nany people using that as use the
other three or any of the other ones that are in red
because it's extrenely shall ow back there.

| was going to ask you about that. Are you famliar with
that area of Segar Cove?

Yes, yes. It's not -- it's not conducive to doing nuch
of anything other than getting out of there. The water
is, in addition to being really shallow, it does not get
a lot of tidal flushing there. So it tends to be a

little weedier and it's still -- it doesn't get as clean

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 4 - December 4, 2020

598

as the rest of the cove.

Is that the area where the nooring field is?

Yes, it is. Although not its entirety. The part to the
extrenme south of that, there is no nmooring field in there
but nobody uses that water for anything other than
transiting through it to get out of that dead end of the
cove.

Ckay. You're famliar wth Segar Cove. Wat about the
rest of Potter Pond? You tal ked about the recreation
that you observed on Segar Cove. Wat about in the

area -- | think you heard ne ask Alicia and Kevin the
types of recreational activity that takes place in and
around M. Raso's. | think you said you were famliar
with his current operation?

Yes.

Based on your observations what woul d you descri be, or
how woul d you descri be the types of recreational
activities that take place in the area around Perry's
exi sting operation?

Well, the water there, except for the northern side of
it, the water is really too shallow to do any power
boating there. So typically, for exanple, like |I |earned
how to wi ndsurf right out there. The prevailing wind is

a sout hwest w nd. It cones over the water and hits it
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beautifully right there. It's shallow. So every tine |
got thrown off the w ndsurfer, which was frequently, |
could just stand on the bottom get back up, and learn
how to do it.

But, again, there is very shallow draft on a
w ndsurfer, eight or ten inches, so you can do that back
there. But in any other powerboat, back when we were
kids we would get in a rowboat, row out there in the
norning and then float over those sand flats with a crab
net and go crabbing there.

People don't do that now, A, because there's a farm
there; and B, because the blue crabs seemto have nostly
di sappeared. But | had seen people -- |, like Kevin and
others, |'ve never seen anybody doing anything within the
confines of that farm other than working. The nost |'ve
ever seen is people paddling around it either in a kayak
or a standup paddl e board perhaps.

When the worm hatch conmes in there are quite a
nunber of people, believe it or not a big group of people
that wal ks out fromthe nmarshes at East Matunuck State
Beach. They walk all the way across the water to park
t hensel ves on the northern edge of his farmto cast flies
into the deeper water right there so that they can catch

striped bass during the worm hatch.
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You refer to east -- was it East Matunuck Beach?

Yes.

Is that the area right here?

That's correct.

It would be the southern end of where Perry's operation
is on the furthest southern end which you can see the
beach access?

Yes, that's right. And you can just see fromthe
phot ogr aphs how the sand is shaded there. It shows --
that water is all about at high tide it could be three
feet deep, and at lowtide it could be a foot deep

So you are telling ne people wal k from East Matunuck al
the way to north end of --

Yes, they do.

Okay. And have you been out to Perry's operation?

I have.

On what types of --

|'ve been out there on a standup paddl e board, on a
kayak, on a wi ndsurfer and on a kite surfboard.

What about navigating around that area with the notor
vessel ?

Yeah. [It's not advisable because, like |I said, the water
is extrenely shallow and there's plenty of places that

you m ght be able to get into, but you m ght not be able
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to get out of because it can go fromtwo feet to a foot
of depth. So no, you al nost never see powerboats on the
southern side of that farm

Okay. You heard Alicia' s testinony earlier, correct?
Yes.

At some point in tinme do you recall being able to kayak
or paddl e board over --

| do. | renenber kitesurfing over the entire farm As |
said, the wind is -- it's an ideal place to do all kinds
of sailing, at least on a windsurfer a kite surfer
because they don't have a center board. So on the

sout hwest wind you can get a broad reach and go back and
forth, and back and forth to your heart's content. So
yeah, 1've been on a windsurfer, on a kayak, on a standup
paddl e board, on a row boat.

What about now? Are you able to do those things with
this current operation there?

No, no, absolutely cannot w ndsurf anywhere near it,
can't kite surf anywhere near it, can't sail anywhere
near it since it's taken away fromreach. You can't nake
those runs anynore so people don't do that anynore. The
best that you can do is -- | do see people occasionally
wi ndsurfing just to the south of the southern tip of his

farm and they'll go back and forth there to Ram Poi nt.
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That's the nost that they can do.
Ckay. 1'll stop sharing for a second.

What about the -- you've heard the testinony of
Kevin and Alicia kind of taken themon a tour of Segar
Cove and |'m sure everyone is tired of hearing it. |
want to wal k you through because each of us have their
own i ndi vi dual experiences of Potter Pond. G ve ne one
sec.

David, are you famliar with this figure, Figure 1B
fromESS s avail able for towed water sports?

Yes.

Let's travel north fromPerry -- actually, before we

| eave that area, are you famliar with what Kevin
referred to as Sycanore Cove?

Yes.

Can you describe for the committee nmenbers what your
observations are of Sycanore Cove?

The nost salient thing about Sycanore Cove is that it's
absol utely choked with weeds. There is a |lot of eelgrass
growing fromthe bottom It's probably just as deep as
the rest of the pond, which is to say maybe six or eight
feet, but the weeds are extrenely thick and grow very
near to the surface. So you don't see anybody sw nmm ng

or skiing or doing anything in there because if you fall,
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just trying to get pulled up out of those weeds is
totally inpractical. The nost that you can do in there
is go paddling back and forth with a kayak or a standup
paddl e board, but even then that could be difficult
because the weeds are so abundant they will foul your
skeg and you'll end up having to clear the weeds off your
rudder five tinmes every mnute. So people do not
recreate there as nuch as they do in other parts of the
pond.
What size powerboat do you operate on the cove?
A 20-foot Aqua Sport with a 90 -- | used to have a
115 horsepower on it, and now it has a 90.
Ckay. Over the course of your -- since 1970 to 2020,
30 years, have you operated notorboats on Potter Pond?
| have, yes.
Same size, bigger, smaller?
They typically are not too nuch bigger. As | said, there
isalimt to the size boat that you can get into the
pond because of the low bridge at the gut. So they are
all about -- they've been from 18 to 20 feet.

When we were younger, we operated a little whaler
that was 13 feet, had a 40 horsepower, and that in sone
sense is a little easier because the water is so shall ow.

Most of the places it can be a little bit easier to
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navigate with a boat that size but typically we've gone
with alittle bit bigger boats so we can both fish in the
pond and out in the ocean when the fish are out there.
So let's travel north past the cut. | want to, just so
we're clear, it's fromthe northeast of Perry's existing
farmgoing up to just before we enter into the northern
basin. |If you could describe that area for the
Subcommi tt ee nmenber s?
Wll, that's nostly a transit zone. You can see right
where the gut is there, you can see that there's a semi
circle at the sand. As the water pushes into the pond
it's created a very shall ow sandbar. In the center of
that it's quite deep. It's alnost 20 feet down there and
there are flounder and striped bass and all sorts of
wonderful aquatic life in there.

All the way to the edge of that sand it's literally
a foot deep so you can't -- if you' re | eaving Segar Cove
and headi ng north, you have to get your boat up onto a
pl ane because, otherwise, if you don't, you can't get it
up onto a plane in any other place because it's not deep
enough. As soon as you give power to the boat, you'll be
draggi ng your prop on the bottom So you get it up on a
pl ane before you hit the channel, which is just before

you get to the farm and then continue on nore or |ess
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huggi ng the coast as you head north.

There are significant visible rocks north of the
gut, and north of that sandbar there's a big patch of
vi si bl e rocks on your right-hand side. So you are
staying as close to the left or western side of that as
you can and stay away fromthe dock as a way to get up to
the northern cove. So it's nostly for transit. You do
see people fishing. There's quite a bit of fishing --
there can be quite a bit of fishing down there during the
wor m hat ch, but nostly the powerboats are using that to
transit.

Because it's so narrow, people are not skiing in
there or tubing or anything |ike that because if the
skier were to fall, they would be in the water in the
m ddl e of the channel.

The rocks that you are tal king about, the north cut, are
t hose rocks visibl e?

They are. You know, about 15 years ago there was | think
a boater was killed at the house just to the right of the
rocks. If you don't know where you're going, you can
easily drive your boat into the wong spot, into the
wrong spot there, yeah. So you have to stay well left of
those rocks and stay in the mddle of the quote unquote

channel. Although it's not a narked channel. 1It's a
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just a common channel .

From your famly's property to the northern basin on
headway speed, how |l ong does it take you to get up to the
nort hern basin?

Ten m nutes maybe.

Ckay. Now | want to tal k about, you heard the northern
basin of Potter Pond. You referred to it as a coupl e of
di fferent names, Skiers Cove, and | think Alicia

menti oned sonething else. Are you famliar with that
area of Potter Pond?

Very, very. You know, I"'mwth Alicia. 1|'ve never heard
it referred to it as Skiers Cove; although people do a

| ot of skiing there. W always referred to it when we
were kids and grow ng up as Third Cove or Make out Cove
because that's where everybody went to try to get a
little privacy fromthe prying eyes of their parents, and
they'd throwa little anchor on their rowboat out and,
you know, do what Kkids do.

Have you had the opportunity over the course of 30 years
to -- I won't ask you about neking out, but how about
recreating in the northern basin?

Yes, certainly every type of recreation, you know.

even renmenber the first aquacul ture operation that was

put in there. That was referenced during | think
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sonebody's testinony earlier in these neetings tal ked
about one of the first aquaculture operations, and |
remenber exactly where it was and what it | ooked |ike and
wondering what it was.

That cove is quite different than the rest of Potter
Pond because I'mled to believe that there's freshwater
springs that cone in down there and it's four tines as
deep as any other part of the cove. It's 20 or 30 feet
deep in there. | think it's an old kettle pond. So that
is certainly a preferred place to ski if you can if
there's room which lately these days has ki nd have been
a probl em because that cove gets -- every year it gets
nore and nore crowded with nore picnickers, people
anchoring up for the day and having their kids sw m and
things |ike that.

But, yes, we've caught clanms down there, done a | ot
of fishing back there, done a | ot of exploring back
there. There's even a secret little fishing spot to the
extrene northern part of that. It's called Perch Cove,
where the right tine of year you mght find sone striped
bass back there. |[|'ve seen -- the only tinme |'ve ever
seen themare the saltwater otters that live in Potter
Pond was in there.

Ckay. Have you had the opportunity over the course of
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those 30 years to waterski, wakeboard, whatever?

You said it was 30 years. | think it's nore |ike

50 years. |I'man old tiner.

Have you had the opportunity to recreate up there?
Yes, | certainly have, yes.

You heard Alicia's testinony about her observations of

how peopl e recreate up there. Can you describe how you

recreate, | think you said at the cove, the Third Cove,
how you wat erski up there, and then I'll ask you anot her
guesti on.

Well, you know, that's a particularly great place to

wat er ski because it's sheltered fromthe wi nd and
whatnot. |If you're there at the right tinme of day when
it's not janb packed full of boats, it's world class
wat er ski i ng there.

My brothers and I would go up out there and ski,
particularly for barefoot waterskiing was really optinal
because it is sheltered fromthe wind on so nmany
different sides. So you would have -- conditions. So we
woul d go out there and ski and ski and ski and ski until
we ran out of gas and then go borrow noney and go ski
some nore.

Okay. \What areas of that northern basin would you use to

ski ?
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Well, Not so much on the western edge that's indicated
t hat people do because we made a habit of not skiing
anywhere near a channel. So the ingress and egress to
Third Cove there cane through, you see there's a little
strip there that you need to navigate, and there's sone
nasty hi dden rocks there that once every ten years wl |
rip the bottomyour propeller off. So you have to be
careful about where you go in there.

Once you turn the corner and get into the cove, it's
nore or less it would be fair gane to ski the entirety of
t hat provided you weren't too close to the shore. You
needed to make your turns so that you could do that
safely without running into the shore or the dock or
anything |like that.

In recent years that water has becone nore difficult
to use because there are nore and nore peopl e picnicking
there for the day. You know, we would just go for an
hour or two, but recently people -- when | say recently,
the past five or seven years -- people will picnic there
for the entire day. They will get two or three boats,
tie up and anchor up, typically alittle bit on the edge
so that the center is still available for skiing, but
there will be five, six, seven boats in there all skiing

or dragging a tube at the sane tine. For that reason
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it's not a great place to ski anynore because it's
typically too crowded.

When you say people are rafting up or anchoring up there,
what part of the northern basin based on your
observati ons woul d they be doing this?

Mostly on the southern -- the southeastern edge there.
That whol e patch of water is protected. You see there's
no hones on the shore there, so it's spectacularly
scenic. It's deep. And the wind is typically cal msince
the wind is usually fromthe southwest. That's right
against the land. It's very calmthere. So it's not
unconmon to see 15 or 20 boats spaced out as nuch as they
can afford to, anchored out there, swnmmng. They'll
swm listen to nusic, nmaybe they'||l ski for alittle bit
and then anchor up a little bit, have |lunch, and
sonmetinmes there is nusic and ot her people are com ng and
goi ng.

Ckay. There was testinony before, | think it was

Dr. Rheault who testified about an aquaculture farm You
just said you renenber that farm--

| do.

-- in the northern basin. Were in the northern basin
was that? | think he said it was in the 1980s, |

bel i eve.
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Yeah, ny recollection it was just to the left. If you go
to the center of the cove, it's just to the north of

that, but not at the -- not at the far north of that. So
two thirds of the way toward the top, and it's not giant
but all | renenber nostly were the big black drums. They
had big black plastic drunms. | think they were plastic,
each of the corners holding it up. D fferent gear than

t hey use these years but...

kay. |Is the channel -- you are talking about the
channel leaving from let's say entering fromthe cut
fromnear Perry's restaurant comng into Potter Pond. |Is
that | guess you could say channel narked going out to

t he basi n?

No, no. To the everlasting regret of anybody who has
ever tried to navigate that pond without a | ot of |ocal
know edge, it is not marked. There is -- and only sone
of the obstructions, there are a couple little rock piles
that people put out there on their own. It's just you
need to know where to go; otherw se, you can't power up.
You can probably lift your engine all the way and

navi gate on 80 percent of it, but you will do so at one
or two mles an hour.

What about public access that points to that Third Cove?

There are no public access that | know of to get into the
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Potter Pond via Third Cove.
Ckay. | want to take you back now to Segar Cove. You
testified about how you recreated and sone of the
observations that you' ve made as to recreation on the
cove. Could you describe based on those observati ons how
you use that cove, let's say, if you' re doing towed water
sports?
Wll, | think Alicia nade a really good point about just
the big macro view of how that cove is used, the area.
One of the reasons why | think so many people got really
interested in voicing their opinion about this is that
Segar Cove is kind of an obl ong shape. For peopl e,
anybody doi ng water sports at high speed, be it skiing or
t ubi ng or wake boardi ng or whatever cones next, or bil
boardi ng, they typically would head down the western side
and then they would go north and then they woul d nmake a
turn around. | think there's a diagramin the ESS of
what a typical waterski run would | ook |ike.
David, I wll stop you there for one sec. I'mtrying to
share ny screen. Figure 4B, the one that Alicia had
referenced. | couldn't pull it up quick enough.

[ EXH BI T DI SPLAYED]
Can you see that?

Yes, | can. Again, this is really just specific to the
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wat er sports, the tow sports issue. There are other

i ssues that this inpacts related to [ ZOOM | NTERFERENCE]
nobody tal ked anything about that. | hope |I have the
opportunity to do that.

But as far as waterskiing goes and tubing, wake
boardi ng, things of that nature, they typically woul d
head up along the western side of the cove and then bang
a pretty sharp turn as they head up towards the north
side, curve back around, veer left a little bit, cone
towards our property, and then take a right. So it would
be nore or |less an oblong that they are tracing. And for
anybody who's done that, it is imrediately apparent that
putting a farm or anything for that matter, in that
section of the water is going to alter the dynam c of how
this is used. Because while the tow sport folks are
using the fat neaty center, anybody else, either in a
sai | boat or a paddl e board or a boogie board or a raft or
what ever they are doing, would typically hug that side,
the northern, the northeastern side, to stay out of that
traffic.

When peopl e enter the cove, they do so at speed.
Renenber, they are typically not conming in at five mles
an hour because they need to get up on a plane. They

enter the cove right by our house and they either go |left
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down to the nooring field, which is where they keep their
boat, or if they are just out for a pleasure trip, they
woul d typically go right and take -- do a
count ercl ockwi se circuit of the cove and show their
friends and famly, like how cool is this, look at this,
there's a beautiful farmthere.

When they are doing that, if there's activity, that
area where the farmis would be -- that's |ike the slow
zone of the cove. And they would use that as a safety to
get away fromthe activity that's happening in the center
where there are jet skis pulling skiers or boats pulling
skiers. That activity happens nore towards the center,
and anybody el se woul d nake thensel ves safe by getting
over to that western side right where the | ease is.

If that lease is there, all of those people, while
they may theoretically be able to park thensel ves on the
i nside edge of the farm | think as a practical matter |
think it's unlikely to assune that people will do that.
Nobody is going to want to janb thenselves into the eight
feet between floating oyster cages and the shoreline. |
think it's nore likely that they are going to head
further to the west and park thensel ves out into that
buf fer zone now.

So the skiers, inportantly, are going to have to
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turn around earlier. Since they won't be able to go as
far north, they have to nake turns earlier and that is
going to create dangerous conditions in the center of
that cove for people who are skiing, especially people
who are skiing. Because if a kid -- you know, even
without the farmthere, a kid who is skiing needs to be
i nstructed about what to do when they fall because this
is a busy stretch of water on a hot sumrer day.

So we spend a lot of tinme with anybody we take
skiing saying, if you fall you have to splash the water,
you have to hold your hand up, you have to do this, you
have to nake yourself visible because there's a | ot of
traffic com ng and goi ng and not everybody is as
consci entious as we would |ike themto be.

Wth that farmthere, it really frightens nme to
think that the one or two or three people skiing at the
same tinme or tubing or whatever are going to be doing
that in a smaller water sheet with nore traffic init.
So |l just -- tone, it seens on its face a really bad
pl ace to put an obstruction in the mddle of the water
that will create -- it sets a notion of bad dynam c for
all kinds of people, for the people skiing, it puts them
at risk, and the peopl e kayaki ng because this puts them

in the mddle, and the peopl e paddl e boarding, and it
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sort of cascades down the negative effects of that.

You just previously nentioned a sail boat or sailing
within the cove and there hasn't been nmuch conversation
on that. Have you had the opportunity over your -- we'll
| eave it at your time on the cove rather than dating it,
have you had the opportunity to sail on that cove?

Yes, very nuch. W used to have sail boat races. W
still have a sailboat, still enjoy sailing very mnuch.
Because nost of the pond is so shallow, you can't -- you
can do downwi nd across the flats with your center board
up, but typically that's not how you make ground to

wi ndward. This cove is really the only place on the
entire pond that you can sail

As | said, the northern cove or Third Cove is really

protected fromthe wind, and in ny 40 years, |'ve never
seen one sail boat out there at all. Nobody sails on that
cove at all because they can't. It's inpractical to get

there in a sailboat or to get back in a sailboat. The
only place people wll sail on this entire pond is

80 percent of it is in Segar Cove or inmmedi ately adjacent
to Segar Cove inside the channel.

Can you explain for the Subcomm ttee where in Segar Cove
you sailed first, and then we'll talk about when you

observed other sail boats doing in the cove.
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Typically what you would do in sailing, again, the w nd
i's prevailing southwest which is comng fromthe nooring
field and heading towards the farm So just to start
out, in order to get sonme speed noving, you would transit
directly through the | ease site as you craw ed your way
wi ndward. And then you have to tack on the other side
and gradual ly make your way up. Then as you approach the
mooring field the wind typically would die up there
because there are hones and whatnot blocking it. So you
turn around and either go straight back in as far as you
could go, right down through the | ease site, you would
cone about and repeat the process.

Ckay. |Is that consistent with what you' ve observed the
public to do as well?

Certainly. Yes, yes, |I'msure nenbers of the public wll
tell you how there's a couple of identifiable sailboats
that cone through on a daily basis and do exactly what |
just said, spending a couple hours sailing doing nothing
ot her than enjoying the peaced and qui et.

We tal ked about on the Third Cove about rafting and
anchoring. Can you describe, had you had the opportunity
to observe whether yourself, other famly nenbers, Kevin,
Alicia or nenbers of the public, have you had the

opportunity to observe rafting or anchoring in Segar
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Cove?

Yes, and nore of that every year. | think that as the
northern cove, you know, the past five or six years |
have seen a noticeabl e i ncrease on the anmount of people
on the pond. | attribute part of that as sort of natural
grow h and the popularity of South County, but | also
think some of it has to do with the fact Point Judith
Pond expanded their aquaculture to the point where
activities that were taking place there are now taking
pl ace up here. People are |l ooking for free water that
they can recreate on, whether it's sailing or skiing or
doi ng what ever.

So back in the day, nobody anchored up down here on
Segar Cove. That just wasn't done. That's not how they
enj oyed the pond. Nowadays, it is very comopn to see two
or three boats anchored up right at the | ease site.
They' || throw one of those rubber westling mats out the
back and the kids will play on the back of it. Wile
skiers or jet skiers are using the center, they and the
kayaks and ot her people would be off to the edge there in
the slow | ane sort of taking it all in, watching it,
spendi ng a day on the water.

Are you famliar with the shoreline that runs the | ength

of the proposed farnf
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Yes, | am
Can you tell the Subcommttee how you're famliar with
t hat shoreline area?
Vell, | literally have swumthe perineter of the entire

cove with a mask and snorkel, so | can tell you how deep
it is everywhere and what the bottom | ooks |ike and where
the rocks are. But |'ve also been out there on a paddle
board and a kayak and the powerboats and whatnot. You
know, three or four tinmes in the past 25 years |'ve gone
over to that shore to pick up a dock. Qur dock fl oated
there once at the end of a storm Because the w nd
typically again is fromthe southwest, a |lot of stuff

w Il wash up on that shore, so |I've been out on that
shore nmany tines.

What ot her observations have you made such as

shell fishing or fishing in that area?

There's -- this is what -- you know, what is stupefying
about the staff report was that -- and in the
application, M. Raso is saying there's no shellfish
there. Then the report says, well, we tested it for
shellfish and there's only one clam per square neter.
|"'mhere to tell that you there are nore clans than that
there. You can go out there with a rake and get them

yoursel f, and you'll get a bucket or two. | know the
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people do it commercially there. They harvest cl ans
there. 1've been clammng there. |'ve got soft shell
clans there and hard shell clans there. It's a great

pl ace to get cl ans.

Has that changed over the years in regards to cl anm ng
fromyour own experience | should say?

It has. You know, the fact that they couldn't find
anything this year doesn't nean that they are not going
to be there next year.

As | said, when we first -- when Perry first started
commerci al shellfishing, he was digging steaner clans.

For about seven or eight years the entire pond was
rotting wwth steamer clans and now you can't find a
steanmer clam anywhere in the pond. | don't know what
happened to them whether they got fished out or the
wat er change or something |like that, but steaner clans
are nowhere to be found. Maybe they will cone back in
five years. | don't know.

I know that we've had a little resurgence of bl ue
crabs. They di sappeared entirely for what seened |like 15
or 20 years, but | noticed nore blue crabs com ng back in
the past few years. So the only thing | think that you
could get there right now as far as shellfish would be

hard shellfish clanms or quahogs.
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MR CAPI ZZO (kay. Bear with ne one second,

Davi d.
[ PAUSE]
David, are you famliar with Figure 4E which is a ful
exhibit that is entitled, Mdified Proposed Aguacul ture
Lease to Shoreline?
Yes, | am
How are you famliar with this?
[ EXH BI T DI SPLAYED]

This resenbles the Plan B or sonething when it was
revised after the original rectangle was proposed. This
trapezoid or whatever shape it was was proposed. |'ve
seen it in the plans.
You heard everyone's testinony about the distance between
this Option B polygon to the shore as well as today's
testinony of Kevin and Alicia. Have you had the
opportunity to visit the areas between what would be the
proposed farm and the shoreline?
Yes, | have.
What concerns do you have as it relates to access to that
area if this farmis put there? And when | say "the
area," the shoreline in the area between -- | recognize
that 1'mpointing to ny conputer screen and you can't see

this, but between the polygon and the shoreline.
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Vll, | think it's certainly going to limt access to any
part of that shore via a powerboat. | think it's

debat abl e whet her or not you could circumavigate this
proposed farmin a powerboat. Personally | wouldn't try
it, I wouldn't doit. That little 10-foot section right
there, it may not neasure 10 feet, but if you | ook at the
shore there, there are obstructions and rocks. It's
really going to be about -- you have six feet of
clearance. And if the tide is low, you just won't get a
boat through there.

So you may be able to access that fromthe northern
part of it and transit on the way down but, again, those
would -- you'd have to really know what you' re doi ng and
be famliar with all of this subnmerged obstructions that
are there. And there are a quite a nunber of them As
Kevin said, there are quite |large boulders that are
underneath there that certainly would destroy your
power boat if you tried to navigate around there.

Are you famliar wth the work barges that Perry uses on
his current operation?

Yes, | am

You heard testinony fromPerry and others that those work
barges woul d potentially be placed on the inside versus

the outside of this polygon?
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| did hear that.
Based on your observations of that area and your
knowl edge of the size of those barges, would you be able
to get a barge in that area?
No.
M5. NOONAN.  (Cbjection. | don't think this is
in the scope of his factual testinony.
MR DESI STO Agreed. It's an opinion.
MR. CAPI ZZO. |'Ill nove on.
David, let's talk about -- you had the opportunity to

t ake sone photos of the cove; is that correct?

Yes.

MR CAPI ZZO Just give ne one nonent to cue
t hose up.

[ PAUSE]
[ EXH BI T DI SPLAYED]

MR. CAPlI ZZO. Ckay. Beth and Dean, this is
Exhi bit 4.

MS. NOONAN:  Yes.

MR CAPI ZZO. And there's 17 photos and one
video. I'Il try to be a little quicker going through

t hese photos for everybody.
David, did you take a series of photos or provide a

series of photos of recreational activity on Segar Cove?
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Yes.
Over what tine did you take those phot ographs?
The ones that | took were nostly taken within the past
three years when we becane aware of the fact that this
was bei ng proposed, so between 2018 and 2020. | think
sone of the photos m ght be historical in nature neaning
they were taken 15 years ago at the spot of the proposed
| ease.
When you say 15 -- the photos that you provided --
| think I have a picture of ny nephew in an inner tube,
and | don't renenber if another nephew who was
wat er ski i ng, and since the nephew has now graduated from
coll ege and he's 29 years old, and in the picture he's
about 14 or 15, it was quite sone tine ago.
So the picture you're referring to, | pulled it up on the
shared screen. Can you see that?
No. | see your desktop.
Hol d on.
Looks like you're canping in a green tent.
It's not as nice as M. Ryan's. Hold on a second. Let
ne see.
[ PAUSE]

[ EXH BI T DI SPLAYED]

See that now?
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Yes. That's the exact photo | was thinking about. That
young nman in the yell ow vest is ny nephew A den

How are you famliar with this picture?

Because | took it.

Okay. \Where did you take it?

| took it fromthe console of the boat that | was pulling
hi m on.

Can you tell us where this is inrelation to where in
Segar Cove?

This woul d be snmack dab in the mddle of the |ease site.
When was this picture taken?

| woul d say about 15 years ago.

Do you recall when or what nonth that --

It would have been in the summertinme. Probably in August
| am guessi ng.

Is it a fair and accurate representation of what we're

| ooki ng at?

Yes.

Showi ng you a second photograph, do you recogni ze this
phot ogr aph?

| do.

How do you recogni ze it?

Wel |, because | was just sitting at the house one day. |

was readi ng through the Raso application saying that he

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 4 - December 4, 2020

626

had never seen anybody fish in the proposed | ease site.
| | ooked out and there were four kayaks who were -- you
see barely there's a group of birds there. There's a

school of striped bass right there that is essentially,

again, right in the mddle of the proposed | ease site and

t hose kayakers are going to get those fish.

I n the background can you descri be on the shore what
we're | ooking at?

That's Alicia's house there. And just to the right on
scene past the tel ephone poles there would be M. Hunt's
house.

Ckay. This is the proposed area of where the | ease that
M. Raso is proposing?

Yes.

This does not | ook |ike the sunmer.

It actually was the summer. It's just an overcast day.

Typically the worm hatch happens in May, | think, it goes

fromtwo weeks to three weeks. It would have been early
in the season probably in 2019, | believe.

| want to draw your attention to the right of the screen
at least the right of ny screen along the shoreline
there. You were previously describing that shoreline.

t hi nk you heard Kevin and Alicia testifying about rocks

and boul ders and about it being rocky?
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Yes.

Can you draw the Subcommittee's attention to what you
were referring to when you say it was "rocky"?

You can see fromthe photograph right nowit's low tide
in the cove, and the tidal flow there can be three or
four feet. A lot of the shoreline is exposed. Were
it'"s light is typically dry, and where it's dark col ored
it is covered in weeds and is usually underwater at a

hi gher tide. So those are the sorts of obstructions
there are right there.

So the first four to five feet of shoreline, even
though it says there is five feet of navigabl e water
there, the water is not navigable because you're going
over those rocks.

And the rocks you're referring to where the cursor is
along the shoreline, and this is Kevin's property,
runni ng al ong his causeway and then you see the rocks on
the shore and then you see a rock to the left of the
shore?

Yes.

Then going down all the way to Alicia' s property?

Yes. | mght be wong, but there are occasionally people
who are clammi ng deep in that cove there to the right

where your cursor just was, even to the right further to
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the right, keep going, right there. That's a spot where
commercial clamrers go very frequently, there and about
20, 30 feet out fromthere. Those m ght be the boats
right there. | don't know, it's difficult to see.

Okay. Can you tell us -- this is the third photograph, |
believe. Can you tell us what we're | ooking at here?
You're looking at a jet ski pulling a kid, a jet ski with
a passenger pulling sonebody on a tube, and then you're

| ooki ng at a paddl e board pulling soneone in a tube.

And from what vantage point are you taking those photos
fronf?

This is taken fromthe deck at 298 Prospect Road.

So | ooking north on Segar Cove?

That's correct.

What shoreline are we | ooking at behind the jet ski?
You're | ooking at the western shore of the cove, and they
are heading -- renmenber | said it's an oblong. So
typically what they will do is head fromone end to
another in usually a straighter line that they can and
both of them are headi ng down that straight line. The
jet ski is doing it on the northern side, and the other
boat is doing it on the southern side. They will have to
navigate their turn when they get to the other end. One

wll go inside and one wll go outside.
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Do you recall when this was taken?
| would say that was probably July or August of 2018.
Anot her phot ograph, can you tell us, are you famliar
wi th this photograph?
Yes, | am because | took that photo also fromthe deck at

298 Prospect. There's a powerboat pulling a tube with a
couple kids onit. There's a boat that is sort of
floating there. It |ooks |like a Boston Whaler, and then
there's a jet ski pulling a couple of kids on a tube.
Agai n, which vantage point? | know you said you took it
fromyour deck, but we're |ooking at what part of Segar
Cove?

We're | ooking at the northern part of the cove, but the
western shore of Segar Cove.

Okay. Do you recogni ze this photograph?

| do.

Tell us how you're able to recognize this photograph

| took it fromny boat.

When was this taken?

That photo was taken in August of 2018.

Can you tell us what -- | know the picture speaks for
itself, but for the record can you tell the Subcommttee
what we're | ooking at and what area of the cove we're

| ooking at?
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Yeah, we're |l ooking north right against M. Hunt's
property at causeway. Those two poles are on the
causeway that |ead from Segar Court down to his honme. So
that is the causeway right in front of us. And these
paddl ers are heading to the west section of the cove.

Is this in the sanme |l ocation that M. Raso i s proposing
his farnf

Yes. They are basically inside the |ease |ocation right
now, and | think that Kevin referenced that osprey nest
that a | ot of people like to watch, exactly.

Again, this is fair and accurate representation?

Yes, sir.

Ckay. Are you famliar with this photograph?

| am

Can you tell us how you're famliar with it?

| took it.

Do you know t hese peopl e?

| don't think | do, no.

What about the ones in the prior photograph?

No, | do not.

Al right. 1Is this -- can you tell us where you took
this fronf

| took it fromnmny boat, | think. Yeah. M canera is not

-- | don't have a telephoto on it so | would have to have
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been close. So, yes, this is fromny boat.

Can you tell us what section of the cove, and for the
record, what we are observing?

It's kayakers, one with a dog. One | think she's al one.
Maybe she's got a beast in there or not, | don't know.
But we're | ooking at the Cooney property in the
background at the northern section of Segar Cove. These
kayakers are doi ng what people typically do in that part
of the cove. That's the slow part of the cove, and they
are recreating on it.

When did you take this photograph?

That al so woul d have been in 2018. You know, | think
took a flurry of photos in 2018 in preparation. You
know, | was naive enough to think, hey, this is being
proposed. Let's take sone photos and we'll get it done.
But then it got del ayed and del ayed and del ayed. So |
think that the idea of taking photos was put to the back
of the burner, so I'd say July or August of 2018.

That's Alicia Cooney's house in the background?

Yes, the Cooney/ Qi gl ey house.

Again, for the record, is it -- do you recognize this
phot ogr aph?

| do. | took this photograph.

Do you know t hese peopl e? Because they are waving at
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you.

| do not know these people, but I'll wave right back at
them They look really friendly.

And what section -- | don't want to put words in your
nmouth. But again, these are taken from your boat?
Taken fromny boat. This is on the lease |I site, the
proposed | ease site, the center pole in the background, |
bel i eve, or perhaps the right pole is the osprey nest or
the other way around. One of those is the osprey nest.
How do you know this is in the proposed | ease area?

A, because | took the photo; B, because | think that

bunper or that buoy that is right in the front where they

are, | think was one of the points of demarkati on.
Ri ght here?
Yes.

That the dog is | ooking at?

That's right. The dog is looking like it's a bone.
When was this taken?

Al so 2018.

You said 2018. Was it in the sunmer?

Summer, July or August.

Drawi ng your attention to the next photograph, do you
recogni ze this photograph?

| do.
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Can you please tell us how you recogni ze it?
| took that photograph fromthe deck at 298 Prospect
Road. It shows sort of a typical activity for what would

be a sumer day on Segar Cove. W' re |ooking straight
across the water to the Cooney property. Mst of what we
see is occupied by what the |lease -- by the | ease site.

At |east three of those boats there are in the | ease

site --

M5. NOONAN: If | may, |'mgoing to object and
nove to strike at this point. He's not qualified as an
expert or an engineer. He keeps saying they are in the
| ease site, and we have nothing to support that these
photos are. So | let it go for a while, but | think we
kind of need to reel that back in.

The buoys there -- I'msorry, the buoys there are orange
on the water --

MR. CAPI ZZzG: David, hold on.

MR DESI STO (kay. Christian, actually Beth
Is raising a good point. This testinony has been going
on for sone tinme now. |Is there sone way for you to
establish at |least a bases that this is in fact the | ease
area?

MR CAPI ZZO  Sure.

MR DESISTO | hesitate to say that,
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Christian, because as | say, your testinony has been
goi ng on and on now.

MR. CAPI ZZO. | understand. He has reviewed
the materials. He identified that he's famliar with the
area where the |l ease is proposed. He has referenced
markers for the lease. | will try to draw his attention
through this photo, and if | can't through this photo
"Il do it visualization. That nay be what | need to do,
M. DeSisto.

M5. NOONAN: If I mght add also. There are
two proposals. There is actually one application which
is the rectangle and then there's a polygon. So | don't
know when he says it's in the | ease area which one he's
tal ki ng about .

MR. CAPI ZZO. | think to that, M. DeSisto, |
woul d say that the one that M. Beutel based his staff
report on was the polygon. Not Option, A

MR DESISTO (Okay. Are you going to establish
that through the testinony so at least it's clear?

MR CAPI ZZO | can, and | thought | did, but I
will do it again.

David, the | ease area that we're tal ki ng about, we've
heard | ease area, Option A and Option B, Option A being

the rectangle that you just heard and Option B. Are you
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famliar wwth the two options?
Yes.
So | want to draw your attention -- one second, please.
Are you able to see Figure 4A?
Yes.
You reviewed the materials. |Is this what you understand

Option A to be?

Yes.

Okay. And previously | presented this aerial which is a
full exhibit. This is Option B, the polygon; is that
correct?

Yes, that's nmy understandi ng.

Ckay. You've reviewed the materials as it relates to the
pol ygon. And when you refer to the individuals being in

the quote "l ease area," what area are you referring to,
Option A or Option B?

Option B because that is the one that was marked with

buoys.

Let's talk about that. How | ong has that been marked

w th buoys for?

As soon as it was proposed as of that January of 2018.
Whenever it was first proposed those buoys showed up.

And who marked those buoys?
I think M. Raso did in conjunction with the CRMC staff.
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Ckay. Have you had an opportunity to go out to those
buoys for that area?
Yes.
In June of 2019, | believe, did you have the opportunity
to go out to that area with ESS?
Yes.
Ckay. So when we're tal king about these individuals
being in "the | ease area" and to address the other
guestions that are being asked, | want to draw your
attention to Exhibit 24 which is a full exhibit. Do you
recogni ze this photograph, M. Lathan?

[ EXH BI T DI SPLAYED]
Yes, | do.
It's entitled, for the record, Figure VS1 view from
Lat ham property Prospect Road existing condition dated
June 29, 2018. How are you famliar with this
phot ogr aph?
It was part of the ESS site visit. | did not take this.
|"moperating the boat in the center of it, but | saw
this as part of their package.
Is that a fair and accurate representation of your
vant age point from your property?
Yes.

From Segar Cove?
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Yes.
And you heard Payson Wiitney's testinony fromESS in
regards to taking GPS coordi nates of the proposed pol ygon
Option B farmthat currently exists out there; is that
correct?
Yes.
You al so heard Payson's testinony about how there was a
mssing -- | think a mssing buoy fromhis area and he
had to replace that with a marker while we were out
there; is that correct?
Yes. Those buoys, by the way, are visible in that
phot ograph just off the bow of the boat right now, right
there. You can see one. And if you go in towards shore
is the other one, right there. And the others are too
far away to see.
Well, we're going to get there, so just hold on one
second. | have to escape out to get to the next slide,
unfortunately. Bear wth ne one second.

[ PAUSE]
David, do you recognize this photograph?
That's the sanme photograph we were just |ooking at.
Again, is it a fair and accurate representation from your
property?

Yes.
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Are you famliar -- how are you famliar with this
phot ogr aph?

That was part of the ESS proposal. | nean materi als.
Again, there is a boat in the water. And whose boat is
t hat ?

That's ny boat.

The areas that are demarcated by a bl ack upsi dedown
triangle with yellow on the outside of that triangle, is
that a fair and accurate representation of the nmarkers
t hat exist on Segar Cove based on your observations?
Yes, although those buoys have noved quite a bit for
various reasons, | guess, but they are approxinately
where they are located to this day, | believe, yes.

So the prior photo that we were | ooking at, and I could
appreciate Beth's clarification, so we're tal ki ng about
t he pol ygon, not the rectangle, correct?

Correct.

So when we were | ooking at that photograph, and |let ne
get back to it. David, when we're |looking at this

phot ograph can you tell us, is that the sanme area that
t he proposed pol ygon | ease is in?

Yes.

The boats we're | ooking at, again, can you see the

mar kers that were referenced?
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Yes.

So let's wal k through that. So let's go to the northern
nost marker. | have a cursor there. |s that one of the
mar kers that you observed over the years of this polygon
shape?

Yes. That's the northern nost tip of the proposed farm
And here, noving south I would say closer to your
property, is that a marker referencing the polygon shape
of the | ease area?

Yes. That is the buoy that was adjusted when they noved
fromthe rectangle to the pol ygon

Ckay, and I want to go closer. So noving east towards
the shore, is that the other narker?

Yes.

kay. So these two boats, when | see these two boats,
the cl osest boats to the shore, what are those boats

doi ng?

Well, | believe that's only one boat. There's a bl owp
raft next to that boat. They're having a party in the
raft so they've anchored up there. The other boat just
appears to be transiting for the tinme being.

In the boat that | have the cursor on now that's headi ng
| guess northwest towards Ms. Cooney's house, does that

|l ook like it's tow ng anybody?
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No.

What about the boat com ng across the screen heading
towards the east, is that tow ng anybody?

No.

Again, is this a fair and accurate representati on of what
you observed on -- when did you take this photograph?
This woul d have been in August of 2018. One other point.
| believe that there is a person in the water in this
phot ograph to the left of that right there, exactly. |
believe that that's a skier or a sonmebody invol ved

with -- the closest boat there is circling back around to
pi ck them up

Ckay. Do you recogni ze this photograph?

| do. Isn't it spectacul ar?

Did you take it?

A drone took it, but I was the one who took it off the
canmera, yeah

Did you take the phot ograph?

The drone took the photograph.

But were you operating the drone?

| was next to the guy who was operating the drone and
said, take a photo of that, please.

VWhere was this individual operating the drone fronf

From ny brother Jeff's house which is also on Segar Cove.
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When was this taken?

The sunmer of 2018. It woul d have been August.

Is it a fair and accurate representation of what you
observed in August on Segar Cove?

Yes.

Can you tell us, where the cursor is right now what is
t hat ?

That is the western nost buoy demarcati ng the proposed
| ease site.

Do you know the person in the I think it's a crew boat or
a sculling boat?

| did not at the tine. | net her once over the past
couple of years. She introduced herself to ne. | had
t he occasion to apologize to her for annoying her with a
drone taking a phot ograph of her because she was quite
annoyed at this drone.

Do you recogni ze this photograph, David?

| do.

Can you tell us how?

It's taken fromthe deck at 298.

When did you take this?

I'"'mgoing to say that's al so 2018, probably August.

Is it a fair and accurate representation of what you

observed on that date?
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Yes.

What is that to the left of the screen near Alicia's
house?

That's a boat, a boat pulling a tube.

What direction is it headed in?

It's headed north.

Do you recogni ze this photograph, David?

| do.

How are you able to recognize this photograph?

| took it fromthe deck at 298.

Can you describe to the Subconmmttee and for the record
what we're | ooking at?

VWll, we're looking at, again, north into the | ease site
and we have a group of kayakers on the right-hand side of
t he photograph. Four or five boats there are kayaking to
the north, and al so shows a wake, a boat wake from a boat
that was com ng fromthe other direction and headed
outside of the cove. That's the remants of their path.
Ckay. When did you say this was taken?

August of 2018.

Is this a fair and accurate representati on of what you
observed that day?

Yes, sir.

Next photograph, do you recogni ze this photograph?
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| do.

Tell us how.

| took it fromthe deck at 298.

For the record, can you explain what we're |ooking at?
We're looking in the sanme direction north across the
water to the Cooney house, and we're | ooking at two
boats, one of which is at |east inside the | ease site.
The other is about to enter it. And the other boat has
just exited it, and they are pulling sonebody in a tube.
What about the boat that's heading north, are they
pul I'i ng anybody?

| do not believe so. They seemto be noving along at a
sl ower speed. You can see fromthe wake that they are
not on a pl ane.

Again, is this August -- when was this taken?

August of 2018.

How about this one, David?

Al so 2018. Also the sane direction taken fromthe deck
at 298 that shows three boats in the proposed | ease site
and a sail boat about to enter, again, sailing with that
prevailing southwest wind as | nentioned.

Next phot ograph, Davi d.

Taken al so fromthe deck at 298 about the sane tine.

This one shows two boats in the |ease site, the proposed
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| ease site, and a jet ski heading in the direction of
that | ease site.

VWhat direction are the boats and the jet ski headi ng?
Nor t h.

Does it appear fromthe photograph that anyone is tow ng

sonebody on these boats? Well, strike that.
It is difficult to tell. The center boat m ght be tow ng
sonebody. It's unclear. The discoloration in the wake

right there to the left.

I"mgoing to strike that question. The photograph is too
hard to see.

Ckay.

But it's a fair and accurate representati on of what you
observed --

Yes.

How about this one, David?

Yes. This was taken fromny boat. Not fromthe deck

but fromny boat. And this was | think taken in August
al so of 2018. It shows one paddl e boarder, one sail boat,
and a coupl e people on rafts inside the proposed | ease
site.

Is it a fair and accurate representation of what you
observed that day?

Yes.
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Who is this character?
You know, | have no clue. When we first started this, |
asked for people to send photos of themusing the water
and this cane in over the transom You can see fromthe
houses i n the background that --
I"mgoing to stop you there. You did not take this
phot 0?
| did not take this photograph.
So we are not going use this photograph. So I'll strike
this photo and strike the witness's testinony. |
apol ogi ze.
Ckay.

MR CAPI ZZO. G ve ne one second everybody.

[ PAUSE]

Davi d, have you had the opportunity to observe jet skis
operate on the cove?
Yes.
Typi cal |y, based on your observations where do these jet
skis operate on the cove?
l"mnot sure | know what you nean. Were on the cove?
The entirety of it. But typically they will enter the
cove fromthe north side of Potter Pond and 90 percent of
the tinme they head up the western edge of the cove and

then they'l|l play around on the western side there and
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then circumavi gate the cove for a few m nutes, play
around, do sone fancy driving and then head to the other

side of Potter Pond.

So David, |I'mshowi ng you, |I'm about to show you, do you
recogni ze this what is a video but it's a still right now
of a video. I|I'mgoing to attenpt to play it. Do you

recogni ze this?
Yes, | do.
Can you tell the Subconmttee how you're famliar with
this?
Well, | took this fromthe deck at 298 Prospect Road, and
| ooki ng north towards the Cooney house you can see the
| ease site buoys, at |l east one of themvisible. There
are three jet skis right now shown. |If | recall, there
were at |east four, maybe five jet skis that cane in to
this particul ar occasion.
When was this taken?
I think this was taken in 2020. That was taken in June
of this year.
Agai n, you were the one who was operating the video?
Yes.
Al right. Hold on one second.

[ PAUSE]

David, I'"'mgoing to play this and you tell ne if this is
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a fair and accurate representation of what you observed
on that day.
kay.

[ VI DEO PLAYED]
Did that play or did | sit in silence?
It was a little junpy but it played.
Ckay. Again, is that a fair and accurate representation
of your observations of the jet skis operating in that
area of Segar Cove?
Yes, it is. You know, the reason that | captured that is
that jet skis and their speed is one of the big concern
here with a constricted -- if the farmgoes in, the area
for other recreation on the pond will be restricted, and
these things nove really quickly. They are sonewhere
between 40 and 70 mles an hour, and | just know that
there's going to be a risk there that sonebody is in the
wat er waterskiing and falling down, and jet skis cone
around the corner at that speed and they are not paying
attention. It scares the heck out of ne that soneone is
going to get run over.
Wil e we have that up, do you know what this is that |I'm
circling right here is?
| do not.

Can we play the video again and see if we can see it.
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[ VI DEO PLAYED]
It appears to be a buoy.

MR. CAPI ZZO. Madam Chair, | would ask that the
vi deo and photographs -- strike that.

Let ne ask you about this, David, since | have it up. |If
you didn't take it, just tell nme and then don't answer.
Hold on. Sorry, everybody.

MR CAPI ZZO. Madam Chair, |1'll ask that photos
1, 2, 3, 4, 5, 6, 7, 8 9, 10, 11, 12, 13, 14, 15 along
with the video be entered as a full exhibit.

CHAI RWOVAN CERVENKA:  Any obj ection?

M5. NOONAN. | amsorry, Christian, | may have
|l ost this. Are you excluding the two photos of the
wat er skiers directly?

MR, CAPI ZZO.  Yes.

MS. NOONAN: No objection then, as long as you
excl ude those.

MR CAPI ZZO.  Yes.

CHAIl RAMOVAN CERVENKA:  Anyt hing from you,

M. \Wagner?

MR, WAGNER. No, thank you.

CHAIl RWOVAN CERVENKA: Ckay. So those, except
for the ones excluded, are admtted in full.

[ EXH BI T #7 MARKED FULL]
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MR CAPI ZZO  Thank you. | don't think -- hold
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on one second, please.
[ PAUSE]

MR CAPI ZZO | don't think I have any ot her

guestions for M. Latham
Thank you, David.

THE W TNESS: Thank you.

CHAIl R\MOVAN CERVENKA: M. \Wagner, do you have
any questions for M. Lathan?

MR. WAGNER: | have no questions. Thank you.

CHAIl RMOVAN CERVENKA:  Ckay. | meant to ask if
t he Subcomm ttee nenbers had any questions. Sorry about
that. Any Subcomm ttee nenbers want to ask M. Latham
any questions?

[ NO RESPONSE]

CHAIl RMOVAN CERVENKA:  Ckay. | don't see any.
So to you, Ms. Noonan.

M5. NOONAN:.  Thank you.

CROSS- EXAM NATI ON BY Ms.  NOONAN

M. Latham how are you this afternoon?
"' mdoing fine. How are you?
| amwell. Thank you.
Good.

Let's talk about the very last thing we just |ooked at,
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the jet ski video. You didn't know what the buoy was
that M. Capizzo asked you about, correct?

It wasn't clear to nme that it even was a buoy.

Al'l right. None of those jet skis were in the proposed
| ease area, were they?

| couldn't tell.

You couldn't tell on this one, okay. Are you concerned
about the speed of four or five jet skiers comng in
regardl ess of the farm being there?

I''m al ways concerned about the jet skis because they
represent a hei ghtened danger for anybody in the water.
And typically, they are run by younger people who nmay not
have the boating experience that would gi ve them caution
to operate safely, so yes, |I'malways concerned about

t hat, yes.

And especially in the light of all the photos, your other
phot os showi ng kayakers and paddl e boarders that

i nherently could create a navigational conflict, right?
Certainly.

I know M. Capizzo had stood corrected that 50 years
experience of yours on the pond. But do you live in
Rhode Island full-tinme?

| do not, no. M wife and | split our tine between

New Yor k, Brooklyn, and Matunuck.
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Geat. So mainly you're here in the sumrer; is that
fair?

"' m here year round on the weekends, three days out of
the week but nostly on the weekends, yes. This year
not wi t hst andi ng.

M5. NOONAN. Good place to hide out up here.
I'"d like to show you, if you can, Leslie, put this up
It wll be for identification Exhibit 18 for
Petitioner's. |I'Il let Leslie screen share if possible.

[ PAUSE]

M5. PARKER: You'll have to confirml'm show ng
the right one. Do you want our exhibit?

M5. NOONAN: It's not marked, but it's the
original one showing the site with white blocks on it.
Thank you.

M. Latham have you ever seen this picture before?

Yes, | have.

Is it fair to say that this is from SaveSegar Cove. org?
It's from Save Potter Pond --

Save Potter Pond, okay.

That's correct.

And you' ve been tal ki ng about the | ocations of the buoys
and everything. Wuld you agree with me that this

proposed new site that is show ng in Segar Cove is not
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accurate to scal e?
| would agree that that is not necessarily to scale.

Overstates the size of the |l ease area, would you agree

with that?
I"'mnot sure | would agree with it. | would just say
that it's not accurate. | think I could say it's not

accurate right there.

M5. NOONAN. Ckay. Leslie, if you could just
show t he next one which we will call Exhibit 19 for ID.
In this, M. Latham we have superinposed the graphics
for Plan A, if you will, the original proposal on the
site. Do you see that?
| do.
Is that consistent with your know edge of what the
Proposal A was?
Is what consistent? |Is the green marking?
Yes.
Sonething |i ke that, yes.
Ckay. And the ones that's are showng in the white box,
you saw that on -- it's Save Potter Pond, is that what
t he organi zation site?
That's correct.
In fact, M. Latham didn't they organize sort of a

float-in wth a ot of boats and everything and paddl e

652
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boards and different people showi ng up on particular
days?

Yes.

And those were done in 2018, were they not?

That's correct.

And all the photos that M. Capizzo went through, you
gave us some general tines when you thought they were
taken. Do you have the specific dates of when any of

t hose phot ographs were taken?

| do, buried in the netadata of several different caneras
and expired phones, but yes that information is
avai l able. But none of those inmges that were submtted
were taken during that float-in.

Ckay, but the dates haven't been presented yet as to when
t hose photos were taken beyond your testinony that it was
general |y August and July, correct?

That's right.

Ckay. In terns of heading up to -- what do you call it
Third Cove now? Everybody has a different nane for it.

It does. We still call it Third Cove, so I'll stick with
Third Cove.

Okay. You said it takes, what, ten mnutes to get up

t here?

Depends if you can get up on a plane. |If there's
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sonebody on the channel and you can't get up on a plane
it may take 15 m nutes because you may have to stay off
pl ane all the way up there.

It is arelatively short distance between the entrance to
Segar Cove and up to Third Cove or Skiers Cove as we're
calling it?

It's not mles and mles, no.

Ckay. And the house that you're at, what did you say,
298 Prospect? You said it a fewtinmes, | should know.
Yes.

That covers the whol e point of Gardener |sland?

That's correct, yes. M grandparents built it, several
years after they built it there's two |ots right next to
it that ny father bought so that ny grandparents woul d
have a view of the ocean side as well. So yes, it does
take up the whole -- it's four lots. That's one hone.
So you or your famly and M. Hunt are sort of the
guardi ans of the cove on those two entrances, Ram Poi nt
and Gardner Island, right?

Sentinels of the cove, yes.

If you wll, yeah, sure.

W see it all.

| imagine. Fromyour perspective, one nonent, please,

sorry.
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You had tal ked a bit about Sycanore Cove and the
eel grass, how no one coul d boat there because of the
eel grass, correct?
That's true.
Okay. Did you know that generally one can't put
aquacul ture where eelgrass is. Are you aware of that?
Not before 2018 | wasn't really aware of that because
wasn't following the story as closely as I'mfollowing it
NOW.
And you've learned a |lot since then, right?
More than | really wanted to.
What is your background, M. Latham professionally?
I work in a nonprofit as a programdirector for a
f oundati on.
| also asked M. Hunt, aside fromyour personal
experience on the water you don't have an aquacul ture or
a maritime background professionally?
No, | don't.
Ckay.

M5. NOONAN.  Can | just have one nonent,
pl ease?
[ PAUSE]

M. Latham | guess | should have asked this. But on the

Save Potter Pond website they are opposed to the farm is
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that correct?
When you say "they," I'mnot sure what you nean --
Wel |, the Save Potter Pond organi zation. Let nme ask so

t he stenographer can keep it clear.

If I went on to the Save Potter Pond's website
today, would I find any support for M. Raso's proposed
aquacul ture farnf
No. The Save Potter Pond cane about organically. The
people in the community were generally opposed to it and
so that becane a vehicle to collect information and
really present information to anybody. Really, at the
very beginning it was neutral. It was |like if you have
an opi nion about this, here is what you need to do to | et
the powers to be know. And it becane clear real quickly
t hat nost people did have an opinion and a strong opini on
about it, and | think that it grew out of that.

That was the sane organi zati on though that put up that
Exhibit 18 for ID that | showed you that overstated the
size of the farm correct?
It's on the Save Potter Pond website, yes.

M5. NOONAN: Ckay. | don't have any nore
guestions for you, M. Latham Thanks.

MR, LATHAM  Ckay.

CHAl RAMOVAN CERVENKA:  kay. M. Capizzo, back
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to you for any redirect.
MR CAPI ZZO. No, I'mgood. Thank you. [|'m
good, Madam Chair.
CHAl R\MOVAN CERVENKA: | think we're done with

you, M. Latham Thank you.

MR LATHAM Thank you.

CHAIl RAMOVAN CERVENKA: M. Capizzo, is there
anything further fromyou?

MR. CAPI ZZO: No. That would be the
opposition's presentation.

CHAl R\MOVAN CERVENKA:  (Ckay, thank you. So at
this point | think we wanted to shift back to M. Beutel.
l"mlooking to see, M. Moore, can you admt hinP

MR CAPI ZZO. Madam Chair, may M. Latham I
guess be rel eased or taken off the screen?

CHAIl RWOVAN CERVENKA:  Ms. Noonan, are you goi ng
to have any rebuttal ?

M5. NOONAN.  No, not at this point.

MR CAPlI ZZO. Thanks, Ryan.

CHAIl R\WOVAN CERVENKA: M. Beutel, are you
t here?

MR BEUTEL: | am

CHAI RWOVAN CERVENKA: Do you want to put your

vi deo on?
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MR, BEUTEL: Yes.

CHAIl RWOVAN CERVENKA: Wl conme back, M. Beutel

MR, BEUTEL: GCkay. Do | need to say thank you?

CHAl RMOVAN CERVENKA:  You don't. Ckay. So |
think, well, we asked you to conme back for a couple of
reasons. One, if the Subcomm ttee nenbers have any
guestions for you after they've heard the case in chief,
and the opponents' presentation. And then follow ng
that, we would offer to counsel for the applicant or the
opponents if they wanted to ask you any I'Il call it
clarifying questions with respect to your staff report,
and | think M. DeSisto, wanted to address that.

MR DESISTO | do, yes. M. Beutel is really
assisting the admnistrative body in naking this
decision. He's not an adverse witness, and | woul d ask
all three of the legal counsel to bear that in mnd.
This is not a cross-exam nati on.

If you need sone clarifications, that's fine to help
the fact finder, but it is definitely not a
cross-examnation. So as long as there is an
under st andi ng on that, we can proceed on that basis.
Thank you, Madam Chair.
CHAIl RWMOVAN CERVENKA:  Thank you, M. DeSi sto.

Ckay. So I'll open it first to the Subcommttee nenbers.
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Does anyone want to ask M. Beutel anything about his
staff report or his review of this application in |ight
of what's been presented to us over the course of several
neetings? GCkay, M. Reynol ds.

M5. REYNOLDS: | have a question not
specifically about the report, but about a statenent that
one of the wtnesses made. |s that perm ssible?

CHAI RWOVAN CERVENKA:  Go ahead.

M5. REYNOLDS: In the last witness, there was a
statenent made that the expansion of aquaculture in
Poi nt Judith Pond has put pressure on Potter Pond and
i ncreased activity there. And | was wondering if this is
sonet hi ng that Dave had an opi nion about or had noticed,
or he feels that it's potentially a problemthat's
happened.

MR. BEUTEL: Point Judith Pond has reached
basically its capacity of five percent, so it has reached
the five percent rule. You heard ne say before that
| eaves 95 percent for all other activities. So in ny
observation of Point Judith pond, the aquacul ture has,
does have an effect on recreational activities, but it is
a very slow effect. And as M. Latham had said, the |ast
witness said, it's very difficult to run through that

channel under the bridge and get to Potter Pond. So
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traffic going fromPoint Judith Pond to Potter Pond is
really quite mnimal.

MS. REYNOLDS: Thank you.
CHAl R\MOVAN CERVENKA: M. Beutel, | just wanted

to ask you about the original proposed | ease area and
then the alternative, what we've been referring to as B,
the polygon | ease area. | just want to confirmfor the
record that your staff report is based on the preferred,
your preferred, alternative B configuration.

MR. BEUTEL: So ny staff report recomends
configuration B. The report is based upon both
configurations.

CHAIl RAMOVAN CERVENKA:  (kay. So it doesn't --
so tell nme all your reasons why you prefer configuration
B.

MR. BEUTEL: The mmjor reason was in discussion
with the Applicant that clearly there would be sone
effect of towed water sports, that configuration B would
have | ess of an effect on towed water sports than the
original configuration.

CHAl RMOVAN CERVENKA:  Is it Iimted --

MR, BEUTEL: That's the logic that was used.

CHAIl RMOVAN CERVENKA:  So it only related to |

guess mtigating the potential i1npact on towed water
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sports?

MR, BEUTEL: That was what we had di scussed.

CHAIl RWOVAN CERVENKA:  Ckay. And everything --
all the other analysis for the Category B, it would apply
either to the original proposed or the Configuration B?

MR, BEUTEL: Correct.

CHAl R\MOVAN CERVENKA:  Anot her thing that |'ve
been |istening about is the depth of the water in the
proposed | ease area. Can you address that?

MR, BEUTEL: It is one of the deeper parts of
Segar Cove which is why the nethods and speci es proposed
for this application, why this site was chosen. One is,
M. Raso has worked very hard to establish bay scallop
aquaculture. It needs to have a sufficient depth for
suspended culture so that the cages will hang down and
not be effected by potential winter cold or potential
winter ice in terns of harvesting the ani mals.

The other piece is that the sedinent in the proposed
| ease area is soft nud and cages woul d not be appropriate
in soft nud. Floating and suspended gear are appropriate
nmet hods for soft mud, and we have shown this in other
applications throughout Rhode Island.

CHAIl RWMOVAN CERVENKA:  Ckay. Thank you. Any

ot her questions for M. Beutel about his report?
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M. Gonmez?

MR GOMVEZ: | appreciate the discussion on
configuration B, but as |'ve gone through this, it seens
to me that there's pros and cons for both. |'mkind of
| eaning toward the original configuration. Do you see
that as a nmmjor problem Dave?

MR BEUTEL: | do not see that as a nmjor
problem while it clearly establishes that the origina
proposal could be okay, if the original proposal in terns
of a business layout for the Applicant is nuch better
than alternative B

MR GOMVEZ: It is certainly nore efficient and
easier to work with. One of the big itens as we've gone
through a thousand of this is the issue of balance. To
me, | think you' ve done a good job of trying to achieve a
bal ance. Do you want to talk about that a little bit?

Do you believe at | east we have in fact achi eved a
bal ance for all the uses that we've heard that the cove,
Segar Cove is put to, the idea of a bal ance?

We're taking a very snmall percentage, | think, for
this farm People are indicating | guess that it's in a
critical area, but the whole area is reasonably small.
So getting back to ny issue is whether you feel we have a

bal anced use with this farmbeing placed in the area?
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MR BEUTEL: | do think that the uses woul d be
bal anced. The report does say the uses wll be effected,
but it is ny assessnment that the effects will not be
significant.

MR, GOVEZ: Thank you.

MR BEUTEL: Different presentations, kayaking
will still occur virtually as it is now, as will paddle
boarding. Sailing will be mnimally effected. Towed
wat er sports are effected a little nore than the others.

Very clearly in the site assessnent from both CRMC
and the Departnent of Environnmental Mnagenent and
Fisheries, this is not a good clamm ng area. Any area of
mucky sedinment is not a good clamming area. | fully
agree that adjacent to it in a slightly harder bottom
t hose are good clamm ng areas for both guahogs and
steamers. Although, the steaners are virtually
nonexi stent now, as are the bay scallops on that pond.

So follow ng the track on steaners and bay scall ops,
for wild harvest it seens really irrelevant to ne. The
rel evant species is quahogs, and there are good quahog
areas in there. Just this lease site is not one of the
good quahoggi ng areas.

MR. GOVEZ: We did have discussion at one of

the earlier neetings about the issue of the skiers. |
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think, as | renenber, the net result was that it appeared
that with the farmin place it went fromthe ability
safely to handle two skiers in that area doing basically
ovals close by, down to one skier. So it seemed to turn
out that, you know, for this farmto be in that area that
you may | ose one skier. One skier would fit confortably
doing circles. Two skiers would have a problem So if
you denied the farm you added in one skier to the
environment. That's just a statement on ny part. |
guess you really don't need to comment on that.

| have one | ast question. \Wat, in your idea of
renmovi ng one row of the cages, is that a severe inpact to
the Applicant? | knowit's an inpact. |t would nake the
hole feel a little bit smaller and it mght get us a
little off shore fromthat ten-foot, the ten-foot
probl em or noving the whole farmout another ten feet or
somet hi ng.

Do you see that the renoval of one row of the oyster
bags, not the plantings, nmaybe adding in a little nore
area for the bottomplants with the scallop, although I
think the financial aspect are really with the oysters,

but I'm not an expert on that.

So ny question really is the inpact of the renova
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of one nodifying it to renove one row of the bags. Your
comrent ?

MR. BEUTEL: Renoving one row of bags certainly
woul d have an inpact on the bottomline, but it's small.

MR, GOVEZ: kay, very good. Thank you.

CHAIl RAMOVAN CERVENKA:  Thank you, M. Gonez.
M. Miurray or Coia, anything fromyou two?

VI CE CHAI RVAN CO A:  No.

MR MURRAY: No.

CHAl RMOVAN CERVENKA:  Now turn it over, |'ll
start with Ms. Noonan. Do you have any questions for
M. Beutel on the staff report or review of the
application?

M5. NOONAN. | do not. Thank you.

CHAIl RWOVAN CERVENKA:  Ckay, thank you.

M. Capizzo?

MR, CAPI ZZO  Madam Chair, may | just have one
moment? | was | ooking at ny notes.

CHAIl RAMOVAN CERVENKA:  Sure, 1'll go to
M. Wagner.

MR. WAGNER: Thank you. Good afternoon,

M. Beutel. You acknow edge that Segar Cove is a good
recreational fishing area, right?

MR BEUTEL: Could you repeat the question,

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 4 - December 4, 2020

666

pl ease?

MR WAGNER: | believe in your report you
acknow edge that Segar Cove is a good recreational
fishing area, the entire cove?

MR. BEUTEL: | acknow edge that the Segar Cove

is the fishing area, yes, particularly during the worm
hat ch.

MR WAGNER: Ckay, and locating a three-acre
shellfish farmwould limt fishing in that three-acre
area, right?

MR. BEUTEL: During the worm patch the worns
hatch fromvery shallow water. Shallower than the
proposed site. The effect of the proposed site woul d
have on the worns is after they have really cone up out
of the sedinent, they would drift down into the site
area. So it is a mpjor location for fishing for striped
bass during wormhatch. It is a location. It's not a
maj or location. It is one of the many |ocations wthin
Potter Pond.

MR WAGNER: Ckay. | think you testified that
it would be hard to imagi ne soneone fishing in that
three-acre area anongst the floating gear; is that fair?

MR, BEUTEL: It would be difficult to fish with

a rod and reel inside the three-acre area with floating
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and suspended gear.
MR WAGNER: Ckay. | think you determ ned that
the proposed site is not -- you just tal ked about it not

bei ng val uabl e clam habitat at this tine.

MR. BEUTEL: That is correct, as did DEM

MR WAGNER: But you acknow edged t hat adjacent
to the proposed | ease area are good clanmm ng areas?

MR, BEUTEL: W did.

MR, WAGNER. Now, there was sone testinony
today and | want to ask you about that. There was
testi nony that soneone nade a point that that could
change, that this is a dynam c system You coul d conduct
a shellfish assessnent five years fromnow and find out
it's full of clans. Do you agree with that?

MR. BEUTEL: I'msorry. |1'mhaving a hard tine
under st andi ng you.

MR WAGNER: |I'msorry, M. Beutel. [I'Ill try
to slow down. W had sone testinony here today that that
actually was a very good clamm ng spot, the | easing area.
And |'m asking you is, do you agree that's a dynamc
systen? You could, for exanple, conduct a shellfish
assessnment five years fromtoday in that same spot and
find that it's full of clanms. Do you agree with that?

MR BEUTEL: | do not. The only way that the
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clamin the area woul d becone a better clamhabitat is if
It becanme a harder bottom So the fact that it is soft
sedi ment, mucky sedinent, is not going to change the cl am
density in that area.

MR, WAGNER. Ckay. | think you acknow edge
that the proposed farmwould have a greater inpact on
sai | boats and powerboats than on kayaks and | think it
was paddl e boards; is that right?

MR, BEUTEL: |[If | understood the question
right, the site will have an effect on paddl e boats nost,
kayaks, paddl e boards very little, and sailboats in
bet ween.

MR WAGNER: Ckay, and | think you testified
that swmm ng could be effected if people wanted to sw m

t hrough that site.

MR BEUTEL: | would agree. Swimmng in the
site would -- floating in subnerged gear would not be a
good i dea.

MR WAGNER: | think you said it is not
advi sabl e.

MR, BEUTEL: Yeah, | wouldn't advise anyone to
do it.
MR WAGNER. So | think we can agree that there

IS no question that the proposed farmwould interfere
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W th soneone's ability to swmin that area, right?

MR BEUTEL: Pl ease repeat that.

MR, WAGNER. Wbuld you agree that the proposed
farmwould interfere with someone's ability to swmin
t hat area?

MR, BEUTEL: Yes.

MR WAGNER: Now, in the staff report you state
that boating activities have previously been
acknow edged. Swi nm ng through an aquaculture site is
not advi sable. Please note five percent rule, and then
you cite to the regulation. Do you renenber that?

MR BEUTEL: |I'msorry. Please repeat that.

MR WAGNER: Sure. In your staff report you
state, "Boating activities have previously been
acknow edged. Swi nm ng through an aquaculture site is
not advi sable. Please note five percent rule.”

Do you renenber that?

MR, BEUTEL: Yes.

MR WAGNER First, there's no question that
there are existing uses and activities in that area,
right, boating, fishing and swnmng. W all agree with
that, right?

MR BEUTEL: Yes.

MR WAGNER: Now, the five percent rule is
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desi gned to address ecol ogi cal consequences, correct?

MR BEUTEL: | think you heard the testinony of
Carry Byron and Dr. Rheault, Dr. Byron and Dr. Rheault,
and that really the five percent rule is a social
carrying capacity. It was originally based on ecol ogi ca
carrying capacity and the results of Dr. Byron's Ph.D
wor k showed that five percent was really mniscule
conpared to the overall ecol ogical carrying capacity for
aquacul ture.

MR, WAGNER. So you think five percent applies
to nore than the ecol ogical issues?

MR BEUTEL: | think the five percent rule is
inportant, but it is nostly because of social carrying
capacity. Social issues.

MR, WAGNER. Ckay. Here, the Applicant seeks
to divide the three-acre area equally between two uses or
two species, right?

MR, BEUTEL: Yes.

MR, WAGNER: As | understand, M. Raso is
seeking to grow oysters using floating cages and to grow
| think it's bay scall ops using suspended | antern nets;
is that right?

MR, BEUTEL: Correct.

MR WAGNER: He's currently farm ng oysters in
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the existing 6.9-acre farnf

MR, BEUTEL: Correct, and he has worked wth
bay scallops in the existing farm

MR, WAGNER. He does bay scallops in the
existing farmas well?

MR, BEUTEL: No. He has worked wth them |
won't say he has been successful with them

MR WAGNER: Ckay. Am| correct that the
scal l ops require the deeper water, right?

MR, BEUTEL: Correct.

MR, WAGNER: Ckay, but oysters can be farned in
t he shal | ow wat er?

MR BEUTEL: Correct, which is his proposed
| ayout. The oysters in the shallower water, scallops in
t he deeper water.

MR, WAGNER. So the proposed floating cages and
suspended | antern nets, they would occupy the entire
wat er col unmm t hough, right?

MR BEUTEL: Please repeat that.

MR WAGNER: |'m wondering about this term off
bottomculture. | take that to nean that the proposed
floating cages or the |lantern nets, they occupy not just
the bottom but basically the water colum right up to the

surf ace.
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MR BEUTEL: They are -- lantern nets woul d be
in the water colum. Floating oyster cages would be in
the water surface. It would not be on the bottom You
are correct that they would not be on the bottom

MR, WAGNER: Ckay. So Generally speaking, off
bottom culture uses -- they use nore of the water columm
than the bottom cul ture?

MR BEUTEL: In the depth, yes.

MR WAGNER:. O f bottomculture creates nore
conflicts with other uses because they physically exclude
ot her types of activities in that area, right?

MR BEUTEL: They exclude sone activities.

MR WAGNER. Ckay. On the other hand, a bottom
culture is not as invasive because there are no
structures in the water columm that would prevent the
overlying water from being used for other activities; is
that fair to say?

MR BEUTEL: It depends upon the depth of the
water. For exanple, a three-foot tall cage that sits on
the bottomin three and a half feet of water would effect
the water colum. So no, | don't think you can nmake that
assunpti on.

MR, WAGNER. Here we're tal king about water

between five and six feet; is that right?
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MR. BEUTEL: Correct, the nean well water.

MR WAGNER: Ckay. Limting the nethod to
bottom culture would significantly reduce any use
conflicts here, wouldn't it?

MR. BEUTEL: Limting this site to bottom
culture would elimnate the ability to grow shellfish
because of the soft sedinent that is there.

MR WAGNER: Ckay. How about limting the size
of the |lease area? Wuld that reduce potential use
conflicts?

MR. BEUTEL: (Ooviously.

MR WAGNER: Ckay. And here M. Raso is asking
for the maxi num size, three acres?

MR BEUTEL: M. Raso is asking for three
acres. Wen he submtted this application, there was not
a regul ation addressing the size of the applications.
There were guidelines that addressed the size of the
application, but not regulations, but now that has since
changed.

MR WAGNER: COkay. Now that he's using
floati ng cages and other off boating gear, that's |limted
to three acres maxi num right?

MR. BEUTEL: That's correct.

MR WAGNER: | think you stated that M. Raso
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has nade an effort to address the many objections the
application has received here.

MR. BEUTEL: | made that statenent.

MR. WAGNER: And part of what he did was he
suggested this Plan B, right?

MR BEUTEL: That was part of it.

MR WAGNER: And your reconmendation is Plan B
is preferabl e?

MR, BEUTEL: That's ny reconmmendati on.

MR. WAGNER: M. Raso has never offered to
reduce the size of the | ease area, has he?

MR. BEUTEL: He has not.

MR WAGNER: I n your testinony you tal k about
M. Raso's business being a very successful restaurant,
and | think you testified that he has been successful in
Mat unuck and Potter Pond and wants to expand his
busi ness.

MR BEUTEL: He wants to expand the oyster
busi ness.

MR WAGNER: | think you just testified that
el i mnating one row woul d i nmpact the bottom i ne.

MR. BEUTEL: That's right. |[If he elimnates
one row, he will have that many | ess oysters to grow and

har vest .
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MR, WAGNER: You're famliar with the state | aw
and the CRMC regul ations relating to aquaculture in
general, right?

MR, BEUTEL: Say that again, please.

MR, WAGNER: W all know --

MR DESISTO Hold on. Let nme junp in. It's
starting to sound |like a cross-examnation. |It's
starting to sound like that. Can you just ask the
guesti on whatever it is, Dean?

MR WAGNER Sure, | wll.

The CRMC manages the tidal waters and | ands as a
public trust for the citizens of this state, right?

MR, BEUTEL: Correct.

MR WAGNER: This is referred to as the Public
Trust Policy or the Public Trust Doctrine, right?

MR, BEUTEL: Correct.

MR. WAGNER. And the | easing process mnust take
into consideration what is best for all the residents of
the state, right?

MR, BEUTEL: Correct.

MR, WAGNER:. We're not just concerned about
M. Raso's business, right?

MR, BEUTEL: Say that again, please.

MR WAGNER: As the aquacul ture coordi nator you
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shoul dn't be concerned about M. Raso's business. You
shoul d be nore concerned about the public, the residents
of the state, right?

MR. BEUTEL: Well, Thank you for telling ne
what ny job should have been.

MR DESI STO Excuse ne. Hey, Dean, for
clarification purposes that's really an argunent, to ne,
that you'd nmake at the end. |If you have sone
clarification on the report, that's fine, but you're
basically -- nowit's stretching into cross-exam nation
and final argunent. |If you have any questions to clarify
what he had in his report, can you stick to that, please?

MR, WAGNER  Sure.

M. Raso's business is not limted to selling
shellfish at his restaurant, right?

MR, BEUTEL: No.

MR. WAGNER. He's using -- his existing | ease
of 6.9 acres is to sell oysters all across the country,
right?

MR, BEUTEL: | have no idea where he sells al
of his oysters.

MR. WAGNER: Have you visited his website?

MR. BEUTEL: | have not.

MR WAGNER: Are you aware whet her he ships al
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across the northeast?
MR BEUTEL: | hope that he does.
MR. WAGNER: Way do you hope that he does?
MR. BEUTEL: | amnot aware of it.
MR, WAGNER: Okay. |'mgoing to nove on to a

different topic because | see M. DeSisto ready to junp
off his seat. I1'mgoing to nove to the |ast topic here.
M. Raso exceeded the boundaries of the existing

farm right?

MR, BEUTEL: Say that again, please.

MR. WAGNER: M. Raso has a 6.9-acre farm now,
right?

MR, BEUTEL: Correct.

MR. WAGNER: And he exceeded the boundaries of
that farm didn't he?

MR. BEUTEL: Yes, he did.

MR. WAGNER: Who is responsible for nonitoring
exi sting aquacul ture farns?

MR BEUTEL: The CRMC aquacul ture coordi nator.

MR WAGNER: Were there any regul atory
consequences for M. Raso enlarging the size of his
exi sting farnf

CHAIl RWOVAN CERVENKA: Does this have anything

to do with the staff report or review ng the application?
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MR DESISTO It doesn't. By the way, Dean,
here is ny point. Wen you make your final argunent,
that's what you say. This is what | didn't want to have
happen because it's turning into a cross-exam nation, But
you can say it at the end.

The testinony is it exceeded the limts and not hi ng
happened. You can say that later on, but if you have
sone questions, please do it. GCkay?

MR WAGNER: Okay. [|I'mciting fromhis report
where he tal ks about the fact that he exceeded the | ast
farm So | --

MR DESI STO Wiy do you need a clarification
of that if it's in the report? That's what I'mtrying to
say. |Is there sone confusion on the issue? | don't
think there is.

MR WAGNER: Al right. M. Beutel, was
M. Raso fined or were there any adverse consequences
when he exceeded his | ease area?

MR BEUTEL: M. Raso was not fined for
exceeding his | ease area. He worked wth CRMC and
Departnent of Environnmental Managenent to configure it
back to 6.9 acres. That has been actually a conmon
practice for, not comon but not unusual practice, for

ot her | eases of this age where the original GPS
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coordi nates were taken wth | ess accurate instrunents.

MR WAGNER: Thank you M. Beutel. | have no
further questions.

CHAIl RWOVAN CERVENKA:  Thank you, M. \Wagner
M. Capizzo?

MR CAPI ZZO. Hey Dave, how are you?

MR BEUTEL: Good, Christian. How are you?

MR CAPI ZZO  Good to see you even though it's
virtually. Dave, how | ong were you the aquacul ture
director for?

MR. BEUTEL: From 2009 into when | retired
earlier this year.

MR CAPI ZZO:  You retired June of 2020,
correct, the end of June 20207?

MR. BEUTEL: | retired at the end of June,
June 30t h.

MR, CAPI ZZO  (Okay. As part of your -- you
just tal ked about as part of your duties as aquacul ture
director is to review these applications and nake sure
that the applicants are satisfying that the requirenents,
here Category B requirements, in order for you to give a
positive reconmendation to the full Council; is that
correct?

MR BEUTEL: I'msorry. | mssed that whole
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guestion. | think the question was review ng the
application for the Category B requirenents. |Is that --

MR. CAPI ZZO. Yeah, Dave. Lisa will read it
back because | don't want to mangle it.

MR, DESI STO (Ckay, but before she does that,
can | ask a question, Christian? |Is the purpose of the
guestion designed to i nmpeach hin? |s that what you're
trying to do?

MR, CAPI ZZO  Not at all.

MR, DESISTO |Is there sonething unclear in his
report that would | ead you to ask that question?

MR CAPIZZO 1I'mtrying to understand whose
burden it is, M. DeSisto, to satisfy the requirenents.
So if M. Beutel can answer that question as to Category
B requirement, whose burden it was.

MR, DESI STO Let ne ask you a question because
it's a legal question. Don't you think that that's in
the regulations? Shouldn't that be on the Applicant?

MR CAPI ZZO It is on the Applicant.

MR DESISTO (Okay. So why are we asking a
guesti on?

MR. CAPI ZZO. | just want to hear it from
M. Beutel because it relates to his staff report.

MR DESISTO I'mgoing to say this to the
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Chair. That would call for a |egal conclusion. That
just would. You know, to ne, if he could stick to the
facts on this thing and go.

You know, we said no cross-exam nation. Everybody
nodded their heads. And that's what |'mstressing. |If
there's sonething unclear in his report that you need to

have clarified, fine. But please, don't make your final

argunents in questioning M. Beutel. It is not
appropriate in an adm nistrative proceeding. It just
isn't.

MR. CAPI ZZO. | understand, M. DeSisto. |

worked with M. Beutel for over ten years at the AG s
office. | respect him |I'mnot trying to inpeach him
VWhat |'mtrying to determne, and I'll ask M. Beutel
this question.

Dave, the burden is on the Applicant to satisfy you
to approve the application. The information that is
provi ded by Applicant is what you base your decision on;
Is that correct?

MR BEUTEL: That's correct. |If there are --
if nore information is required, I'll answer your
guesti on.

MR. CAPI ZZO. Ckay. And as it relates to Perry

denonstrating that this farmw !l not result in
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significant conflicts, you received photos fromM. Raso?

MR BEUTEL: He submtted photos.

MR. CAPI ZZO. Ckay. In addition to that, he
submtted a revised map, Option B; is that correct?

MR BEUTEL: Yes.

MR. CAPI ZZO. So ot her than those two docunents
and then his statenent that this will not significantly
i npact, significantly conflict water dependent uses, did
Perry submt any other information to you?

MR. BEUTEL: The information that he submtted
isinthe file.

MR CAPI ZZO  Okay, but the information that
was presented at this hearing by Perry, was that
presented to you in your review?

MR BEUTEL: Yes.

MR, CAPI ZZO  Ckay.

MR. BEUTEL: Say that again.

MR CAPI ZZO It's okay. I|I'mnot trying to
confuse you or trick you. Diprete Engineering
informati on that Beth provided, was that provided to you
as part of your staff reconmendati on?

MR. BEUTEL: The information that is in the
application is what was provided to ne.

MR CAPI ZZO  kay. You also testified, Dave,
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that Perry has been trying to do this type of operation
to expand his farmfor at |least six years. |s that
expansion solely in Potter Pond?

MR, BEUTEL: He has tried to expand in Potter
Pond.

MR CAPI ZZO Did he go outside of Potter Pond
to try to expand?

MR BEUTEL: Repeat that, please.

MR, CAPI ZZO  Sure. You worked with Perry over
those six years assisting himtrying to determ ne
| ocations. Did Perry ever present you with an option
outside of Potter Pond for what he's proposing within
Segar Cove?

MR BEUTEL: He has not presented an
application for outside of Potter Pond. He has cone in
and di scussed | ocations outside of Potter Pond.

MR, CAPI ZZO  You' ve been doing this for a | ong
time, and I know you nade sone reference in your
testinmony and in your staff report about the opposition.
I know you heard it all, |I'msure, over the course of
your years from those opposing and those in support of;
is that fair to say?

MR, BEUTEL: | didn't understand what you nean.

MR CAPI ZZO  The question is, you' ve heard it
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all as it relates to opposition to these types of farns,
as well as support, over the course of your tinme as the
aquatic director at Coastal as it relates to opposition
and in support of. Wwen | say "hear it all,"” the

obj ections or the letters of support, correct?

MR BEUTEL: | heard many objections before.
|'ve heard many supporters before.

MR CAPI ZZO (Okay. And you included in your
report, or at least in your testinmony and it's referenced
in your report, that there was 147 witten objections,
reference social nedia, and you di stingui shed between
non-resi dents, non-Rhode |sland residents and Rhode
I sl and residents; is that correct?

MR BEUTEL: That's in the report.

MR. CAPI ZZO. And in fact, you included | think
it was a drawi ng of Save Potter Pond. Stop Oyster Cage
Expansi on in Segar Cove, sone type of drawing, and it has
a bird diving down. Did you include that in your staff
report, too?

MR BEUTEL: That was in the report.

MR, CAPI ZZO  Can you explain to ne why you
felt the need to include that in the report?

MR. BEUTEL: So that the Coastal Council could

review all of the types of materials that had conme in.
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MR CAPI ZZO  You didn't include -- | think you
sunmari zed 147 letters, but you didn't include those with
the staff report, correct?

MR, BEUTEL: All of the applications are
attached to the report.

MR. CAPl ZZO  Ckay.

MR DESISTO |Is that for purposes of --
Christian, is that for purposes of inpeachnment?

MR CAPI ZZO It is not, M. DeSisto. |'mjust
trying to get a clarification --

MR. DESI STO What is the purpose of it?

MR CAPIZZO I'mtrying to get a clarification
what he based his staff report on, and if it's based on
what's been submitted, M. DeSisto. He included that
panphl et .

MR. DESISTO So it's clear he put one thing in
but sunmari zed others, correct?

MR CAPI ZZO. That's fair.

MR DESISTO (Okay. So does it need to be -- |
mean, you're asking notivations. To ne it's clear. One
thing went in. Sonmething el se got summarized. |'monly
saying this so that we can be fair about this. | thought
I was clear with M. Wagner, and | have to be clear with

you, too. This is for clarity purposes. You can ask him

Rebecca J. Forte Court Reporters
(401)474-8441 stenorf@gmail.com




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing - Vol. 4 - December 4, 2020

686

guestions, but it certainly is not an opportunity for
cross-exam nation to i npeach. He's not really a wtness.
He's really here, he gave a staff report. That's what
["'mtrying to do to keep this hearing --

MR, CAPI ZZO | understand. |I'mnot trying to
i npeach him The staff report holds a | ot of weight, and
| respect M. Beutel when | worked with himand I
continue to respect him I'mjust trying to get a better
under standi ng of his staff report as to what he based his
reconmendati on on. And part of that goes to his review
of the letter of objections versus the letters of
support. I'mjust trying to get a better
under st andi ng.

MR DESISTO And you're able to say that when
you file your brief on this thing and you argue to this

Subcomm ttee and the Council that this happened.

Correct?

MR CAPI ZZO That is correct. |I'mjust trying
to get clarification fromM. Beutel. That's all
M. DeSisto.

MR. DESISTO You're trying to get to his
notivation and you're trying to inpeach him Because if
you get to the notivation, depending on what he says,

then you can use that to inpeach himlater on even though
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he's just presenting a staff report.
MR CAPI ZZO  You're very clear on that.
That's not the intent. |[|'Il nove along, M. DeSisto.
If I can have a nonent?
[ PAUSE]
MR CAPI ZZO | don't have any other questions.

Thanks, Dave.

CHAl R\MOVAN CERVENKA:  Thank you, M. Capi zzo.
So it appears that we are concluded for the day. W
achi eved everything we wanted to achieve. W are not
starting public comment until our next neeting which is,
M. WIIlis?

MR WLLIS: The public coment will begin
10: 00 a. m on Decenber 16th and al so continued on
Decenber 30th, at 10 a.m

CHAI RWOVAN CERVENKA:  Those are both three-hour
neetings, correct?

MR WLLIS: That is correct.

CHAIl RWOVAN CERVENKA:  Then if we need to have
an additional neeting, we wll, but it wll obviously be
det erm ned on the 30th.

MR WLLIS: Yes.

CHAIl RWOVAN CERVENKA:  Ckay. Anything el se

admnistratively, M. WIIlis?
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MR WLLIS: No, Madam Chair. That is it. W
w Il make sure that we continue to notify all parties,
all interested parties of the proceedings to cone and
make sure that our website is up to date and accurate.
But at this tinme there is no nore admnistrative issues
to deal wth.

CHAl R\MOVAN CERVENKA:  Ckay. | think,
M. DeSisto, we wanted to ask for at sone point proposed
findings of fact, conclusions of |aw, and post-hearing
briefs. And we're not at the end yet, but that's a major
pi ece of work product that we will want in the new year.
Correct?

MR DESISTO Yes, that's correct, yes, and
prior to a decision of the Subcommittee.

CHAI RWOVAN CERVENKA:  And prior to our
wor kshop.

MR, DESI STO. Correct, yes.

CHAl R\MOVAN CERVENKA:  kay. Al right.
Anyt hing el se from counsel ?

M5. NOONAN:  No.

MR. WAGNER  Not hi ng.

CHAl RMOVAN CERVENKA: I f nothing el se, then I
will nove to adjourn. |Is there a second?

MR CA A: Second, Madam Chair.
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in favor?

[ UNANI MOUS VOTE TAKEN]

CHAIl RWOVAN CERVENKA:  Thank you, everyone.

Good ni ght .
[ ADJOURNED AT 5:05 p.m]
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